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LAW COOPERATIVE LAW
1.0 INTRODUCTION

Cooperative law is concerned with the law regulating the affairs of the cooperative societies.
The Nigerian cooperative law, as would be seen in the historical perspective was adopted from
the English legal system based solely on the fact that we inherited the English legal system by
reason of our affiliation with them through the instrument of colonialism. The practice of family
law is influenced by the general legal context that prevailed in England. The major statutes that
guide cooperative law in Nigeria are the ...................... Act, as contained in the Laws of the
Federation 1999. This course deals with basic points typical and relevant as found in the
Commonwealth jurisdiction most of which gained independence from Britain. These topics had
been broken down into units generally borders on the relationship within the cooperative
societies in Nigeria. They most importantly touch on the underlying values and features which
concern the way which cooperative laws is put to use in a democratic and law governed society.

2.0 WHAT YOU WILL LEARN IN THIS COURSE

This course guide tells you briefly what to expect from reading this course. The study of
cooperative law is to familiarize you with this subject matter which is dealt with herein and of
which are expected to know much about after reading through

3.0 COURSE AIMS

The aim of the course is to help the learner become reasonably well-informed about cooperative
law. The primary aim of this course is to familiarize you with this subject matter which is dealt
with herein and which you are expected to know much about at the end of reading through

4.0 COURSE OBJECTIVES

The major objectives of this course, as designed, are to enable the students to know all the
relevant enactments and legislations in relation to cooperative law in Nigeria. As well, students

should be able to:

@ discern the differences between the various types of marriages i.e. customary and
statutory marriages.

(b) know the rights and duties and obligations of the parties under a customary marriage.

(c) determine when actually a party is married under the law.

(d) learn about the jurisdiction of courts.

(e) know the judicial remedies available to a party whose rights have been wrongly infringed

within the family set up.

() know the basic operational features of the family system.



(9) differentiate between customary and statutory marriages.

(h) understand ways and manners disputes arising from breach of contract of marriage could
be redressed.

Q) know the basic ingredients, operations and effects of separation of the marriage.
5.0 WORKING THROUGH THIS COURSE

For you to excel in this course, you are required to carefully read each unit, and understand the
contents. You are also required to attempt each unit self-assessment exercises and submit your
assignment for assessment purposes. Apart from studying the course material on your own, you
also need to attend tutorial sessions for exchange of ideas with your Facilitator.

You are expected to compile the questions that bug you and the grey areas in the course
materials and bring these for discussion with fellow learners and the Facilitator. You are
expected to carve out specific time each day, every day for your study. Try to form good study
habits. Remember that you are a self-learner. In other words, you are on your own. If you study
hard everyday and do your assignments, you will achieve your goal.

6.0 COURSE MATERIALS
You will be provided with the following materials:

Course Guide

Course Material containing Study Units

References as well as Sources for further reading (Textbooks)
Assignment file

Presentation Schedule.

7.0 STUDY UNITS

The study units in this course are as follows:

MODULE 1:

Unit 1: History of applicable Laws of Cooperative Society in Nigeria from 1935 — 1993
Unit 2: Laws Governing Cooperative Legislation in Nigeria

Unit 3: Cooperative Legislation, Practice and Procedure

Unit 4: Sources of Cooperative Law in Nigeria

Unit 5: Sources of Law Il (Received English Law — Common Law)

MODEL 2:

Unit 1: Registration of Cooperative Society



Unit 2: General Principles of Contract and Cooperatives

Unit 3: Transfer of a Dead Member’s Interest

MODULE 3:

Unit 1: Property and Fund of Registered Cooperative Society
Unit 2: Relationship with other Registered Societies

Unit 3: Power to Grant Loans

Unit 4: Power of Investment

MODULE 4

Unit 1: Compulsory and Voluntary Liquidation of Cooperative Societies
Unit 2: Appointment of a Liquidator and Powers of a Liquidator
Unit 3: Avrbitration and Cooperative Society

Unit 4: Applicable Laws in the Federation

Unit 5: Applicable Laws in Lagos State

MODULE 5:

Unit 1: Privileges of Cooperative Society

Unit 2: Powers of Cooperative Society

Unit 3: Register of Members of Cooperative Society

Unit 3: The Petition Il

All these units are demanding. They also deal with basic principles and values, which merit your
attention and thought. Tackle them in separate study periods. You may require several hours for
each.

We suggest that the Modules be studied one after the other, since they are linked by a common
theme. You will gain more from them if you have first carried out work on the scope of Family
Law generally. You will then have a clearer picture into which to paint these topics. Subsequent
courses are written on the assumption that you have completed these units.

Each study units consists of one week’s work and includes specific objectives, directions for
study, reading materials and self assessment exercises (SAEs). Together with tutor marked
assignments (TMAS), these exercises will assist you in achieving the stated learning objectives of
the individual units and of the course.

8.0  ASSIGNMENT FILE

There assignment file will be posted on the Web CT OLE in due course. In this course, you will
find all the details of the work you must submit to your tutor for marking. The marks you obtain
for these assignments will count towards the final mark you obtain for this course. Further
information on assignments will be found in the assignment file itself and later in the section on



assessment in this course guide. There are 15 tutor-marked assignments in this course; the
student should also do at least 12.

9.0 PRESENTATION SCHEDULE

The presentation schedule included in your course materials gives you the important dates for
this year for the completion of tutor-marked assignments (TMASs) and attending tutorials.
Remember, you are required to submit all your assignments by the due date. You should guard
against falling behind in your work.

10.0 TEXTBOOKS AND REFERENCES

Certain books have been recommended in the course. You should read them where so directed
before attempting the exercise.

11.0 ASSESSMENTS

There are two types of assessment for this course: the Tutor Marked Assignment (TMA), the end
of course examination.

In tackling the assignments, you are expected to apply information, knowledge and techniques
gathered during the course. The assignments must be submitted to your tutor for formal
assessment in accordance with the deadlines stated in the Presentation Schedule and the
Assignment File. The work you submitted to your tutor will count for 30% of your total course
mark.

At the end of the course, you will need to sit for a final written examination of ‘three hours’
duration. This examination will also count for 50% of your total course mark.

120 TUTOR-MARKED ASSIGNMENT (TMAs)

The re is a Tutor Marked Assignment (TMA) at the end for every unit. You are required to
attempt all the assignments. You will be assessed on all of them but the best three performances
will be used for assessment. The assignment carry 10% each.

When you have completed each assignment, send it together with a (Tutor Marked Assignment)
form, to your tutor. Make sure that teach assignment reaches your tutor on or before the
deadline. If for any reason you cannot complete your work on time, contact your tutor before the
assignment is due to discuss the possibility of an extension. Extensions will not be granted after
the due date unless under exceptional circumstances.

13.0 FINAL EXAMINATION AND GRADING
The end of course examination carries 70% of the total score for the course. You will be notified

of the time of the examination. You should prepare thoroughly for the examination by studying
very hard. You should also submit yourself for the examination.



140 COURSE SCORE DISTRIBUTION

The following table lays out how the actual course marking is broken down:

ASSESSMENT MARKS
Assignment 1 — 4 (TMAS) (the best three | Four assignments. Best three marks of the
of all the assignments submitted) four count at 30% of course marks
Final Examination 70% of overall course marks
Total 100% of course marks

15.0 COURSE OVERVIEW

This table brings together the units and the number of weeks you should take to complete them
and the assignment that follow them.

Unit Title of work Weeks activity | Assessment (end of
unit)
1 History of applicable Laws of Cooperative
Society in Nigeria from 1935 — 1993
2 Laws Governing Cooperative Legislation in
Nigeria
3 Cooperative  Legislation,  Practice and
Procedure
4 Sources of Cooperative Law in Nigeria
5 Sources of Law Il (Received English Law —
Common Law)
6 Registration of Cooperative Society

7 The Nigerian Court System |1

8 Duty and Privileges of Registered
Cooperative Society

9 Transfer of a Dead Member’s Interest
10 Property and Fund of Registered Cooperative
Society

11 | Relationship with other Registered Societies

12 Power to Grant Loans

13 Power of Investment

14 Compulsory and Voluntary Liquidation of
Cooperative Societies

15 | Appointment of a Liquidator and Powers of a
Liquidator

16 | Arbitration and Cooperative Society

17 | Applicable Laws in the Federation

18 | Applicable Laws in Lagos State

19 Privileges of Cooperative Society

20 Powers of Cooperative Society




21 Register of Members of Cooperative Society

Revision

Total

16.0 HOW TO GET THE MOST FROM THIS COURSE

In distance learning, the study units are specially developed and designed to replace the
university lecturer. Hence, you can work through these materials at your own pace, and at a time
and place that suits you best. Visualize it as reading the lecture instead listening to a lecturer.

Each of the study units follows a common format. The first item is an introduction to the subject
matter of the unit, and how a particular unit is integrated with the other units and the course as a
whole. Next is a set of learning objectives. These objectives let you know what you should be
able to do by the time you have completed the unit. You should use these objectives to guide
your study. When you have finished the unit, you must go back and check whether you have
achieved the objectives. If you make a habit of doing this, you will significantly improve your
chances of passing the course.

The main body of the unit guides you through the required reading from other sources. This will
usually be either from your set books or from a Reading Section. You will be directed when you
need to use a computer and guided through the tasks you must do. The purpose of the computing
work is two-fold. First, it will enhance your understanding of the material in the unit. Second, it
will give you practical experiences of using programmes which you could well encounter in your
work outside your studies. In any event, most of the techniques you will study are applicable on
computers in normal working practice, so it is important you encounter them during your studies.

Activities are interspersed throughout the units, and answers are given at the end of the units.
Working through these tests will help you to achieve the objectives of the units and prepare you
for the assignments and the examinations. You should do each activity as you come to it in the
study unit. There are also numerous examples given in the study units, work through these when
you come to them, too.

The following is a practical strategy for working through the course. If you run into any trouble,
telephone your facilitator or post the questions on the Web CT OLE’s discussion board.
Remember that your facilitator’s job is to help you. When you need help, don’t hesitate to call
and ask your tutor to provide it. In summary,

e Read this course guide.

¢ Organise a study schedule. Refer to the course overview for more details. Note the time you
are expected to spend on each unit and how the assignments relate to the unit. Important
information e.g. details of your tutorials, and the date of the first day of the semester is
available from the Web CT OLE. You need to gather together all this information in one
place, such as your diary or a wall calendar. Whatever method you choose to use, you should
decide on and write in your own dates for working on each unit.



Once you have created your own study schedule, do everything you can to stick to it. The
major reason that students fail is that they get behind with their coursework. If you get into
difficulties with your schedule, please let your facilitator know before it is too late for help.

Turn to unit 1 and read the introduction and the objectives for the unit.

Assemble the study materials. Information about what you need for a unit is given in the
‘Overview’ at the beginning of each unit. You will always need both the study unit you are
working on and one of your set books, on your desk at the same time.

Work through the unit. The content of the unit itself has been arranged to provide a sequence
for you to follow. As you work through this unit, you will be instructed to read sections from
your set books or other articles. Use the unit to guide your reading.

Keep an eye on the Web CT OLE. Up-to-date course information will be continuously posted
there.

Well before the relevant due dates (about 4 weeks before the dates) access the Assignment
file on the Web CT OLE and download your next required assignment. Keep in mind that
you will learn a lot by doing the assignments carefully. They have been designed to help you
meet the objectives of the course and, therefore, will help you pass the examination. Submit
all assignments not later than the due dates.

Review the objectives for each study unit confirm that you have achieved them. If you feel
unsure about any of the objectives, review the study material or consult your tutor.

When you are confident that you have achieved a unit’s objectives, you can then start on the
next unit. Proceed unit by unit through the course and try to pace your study so that you keep
yourself on schedule.

When you have submitted an assignment to your tutor for marking, do not wait for its return
before starting on the next unit. Keep to your schedule. When the assignment is returned,
pay particular attention to your facilitator’s comments. Consult your tutor as soon as
possible if you have any questions or problems.

After completing the last unit, review the course and prepare yourself for the final
examination. Check that you have achieved the unit objectives and the course objectives.

17.0 TUTORS AND TUTORIALS

There are 20 hours of tutorials (ten 2-hour sessions) provided in support of this course. You will
be notified of the dates, times and location of these tutorials, together with the names and phone
number of your tutor, as soon as you are allocated a tutorial group.

Your tutor will mark and comment on your assignments, keep a close watch on your progress
and on any difficulties you might encounter as they would provide assistance to you during the
course. You must mail your tutor-marked assignments to your tutor well before the due date (at
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least two working days are required). They will be marked by your tutor and returned to you as
soon as possible. Do not hesitate to contact your tutor by telephone, e-mail, or discussion board
if you need help. The following might be circumstances in which you would find help
necessary: when

o you do not understand any part of the study units or the assigned readings.
o you have difficulty with the self-tests or exercises.
. you have a question or problem with an assignment with your tutor’s comment on an

assignment or with the grading of an assignment.

You should try your possible best to attend the tutorials. This is the only chance to have face-to-
face contact with your tutor and to ask questions which are answered instantly. You can raise
any problem encountered in the course of your study. To gain the maximum benefit from course
tutorials, prepare a question list before attending them. You will learn a lot from participations
in discussions.

18.0 SUMMARY

The course examines the contents of Family Law. The course is designed and developed for your
benefit as a law student.

| hope that you will find this course interesting and exciting. The course is a living course. As
you go through it, you will develop more insight into family law and the family property.

We hope you enjoy your acquaintances with the National Open University of Nigeria (NOUN).

We wish you success in this course. Success in this course will help you attain your life goals.
Best wishes and regards.
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MODULE ONE

Unit 1: History of applicable Laws of Cooperative Society in Nigeria from 1935 — 1993
Unit 2: Cooperative Legislations in Nigeria and the Powers of Legislature

Unit 3: Cooperative Legislation, Practice and Procedure

Unit 4: Sources of Cooperative Law in Nigeria

Unit 5: Sources of Law Il (Received English Law — Common Law)

UNIT 1 COOPERATIVE SOCIETIES

Table of Contents

1.0 Introduction

2.0  Objectives

3.0  Main Content
3.1  Origin of Cooperative Societies
3.2 Definition of Terms
3.3 Universal Principles of Cooperatives
3.4  Types of Cooperative Society

4.0  Conclusion

5.0  Summary

6.0  Tutor Marked Assignment

7.0  References and Further Readings

1.0 INTRODUCTION

Cooperation exists among men from time immemorial. However, such cooperation in the early
stages of man’s development was in loose form; mostly unarranged and uncoordinated. The
concept of cooperation, in its formal or commercial sense, as we have it today, did not develop
until the end of the first half of 19™ century. This appears to have its root in the industrial
revolution in the continental Europe a little bit before that period. The main effect of the
industrial revolution is the placing of premium on capital rather than labour as a factor of
production in the creation of wealth.

In this unit, we shall discuss the origin of cooperative societies, definition of terms and concepts.
We shall also dealt on the universal principles governing cooperatives, enumerate and explain
the types of cooperative society.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

Trace and discuss the history of cooperative society in Nigeria and the whole world;
Know how the cooperative law evolved in Nigeria;

Define the term cooperative societies in Nigeria;

Trace the origin of cooperative society in Nigeria;

12



e Enumerate and explain the types of cooperative societies.
3.0 MAIN CONTENT
3.1  Origin of Cooperative Societies

The main effect of industrial revolution is the placing of premium on capital rather than labour as
a factor of production in wealth creation. This brought out a dwindling fortune on the part of
labour. To handle the problems associated with this dwindled fortune, new strategies had to be
evolved in the realm of workers’ welfare. One of the strategies was the formation of organised
labour society.

The earliest one was the “Equitable Pioneer of Rochdale” formed on the 15" of August, 1944 in
England with the aim of getting supply of basic consumer goods from source at low cost for the
benefit of the 28 member weavers; who had been adversely affected by the industrial revolution.
It was reasoned that with this strategy in place, the workers would reap maximum benefit from
their meager earnings. The success of Equitable Pioneer opened a floodgate of organised
cooperation as workers of different classes in various parts of the world quietly embraced the
concept.

In Nigeria, the idea was pioneered by some European residents in Lagos and its environs who, as
one of the officers of the First World War established a consumers’ cooperative society with a
view to selling essential commodities to the members at a reduced price.

The first indigenous cooperative society in Nigeria was recorded in 1926. In that year, some
educated Nigerians in Ibadan, Abeokuta and its environ organised themselves into cooperative
society for the purpose of selling their cocoa in retaliation to the exploitation of individual cocoa
farmers by the European buyers of the produce.

The fervour with which the idea was pushed by the inhabitants of other parts of Nigeria led to the
first legislative attempt towards recognizing the concept by the then colonial administration in
Nigeria in 1935 and the Law was known as Cooperative Ordinance No. 39 of 1935. This Act
was repealed by the Cooperative Development Act, 1974 (Now Cap 67 Laws of the Federation
of Nigeria). This Act repealed and replaced the Cooperative Ordinance, 1935 (Cap 39).

The Act did more than establish a division under the Federal Ministry of Employment, Labour
and Productivity known as the Cooperative Development Division, and it also established an
Advisory Council to deliberate on cooperative development in Nigeria and render advice to the
Minister.

The Nigeria Cooperative Society Decree 90 of 1993 is the current law that is applicable to
Cooperative Societies in Nigeria.
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3.2 Definition of Terms

In term of definition, cooperative society is an unsettled concept. Because it cuts across all strata
of society, it does not admit of generally accepted definition. Its definition depends on the angle
it is being perceived. But in ordinary parlance, it simply means “the will to cooperate”.

The International Labour Organisation defines cooperative society as follows:

“An association of persons who have voluntarily joined together to
achieve a common end through the formation of democratically-
controlled organisation, making equitable contribution to the
capital required and accepting a fair share of the risk and benefits
of the undertaking in which the members actively participate”.

The United Nations Research on Social Development states that cooperative societies are all
organisations “legally recognized as such which is subject or organised supervision and which
claim to follow cooperative principles”.

The Economic Commission for Africa (ECA) in its study called: “The Cooperative Movement in
Africa” defined a cooperative as “a legally incorporated body with an economic purpose
common to all its members, a society of persons and services rather than capital, open to all who
may benefit by its activities and democratically controlled by its members, with provision in the
rules for roughly equal contribution of capital per member and for the equitable distribution to
them of any profit arising from the undertaking”.

The Cooperative Societies Decree 1993 defines cooperative society to mean “a voluntary
association of individuals, united by common bond, who have come together to pursue their
economic goals for their own benefit”. No matter the definition adopted, one thing that is clear is
that cooperative society is a voluntary association based on democratic norms and controlled
collectively by the members. There must be the will to cooperate.

Self Assessment Exercise 1:

Define the term cooperative society.

3.3 Universal Principles of Cooperatives

These principles were formulated at Rochdale by the Equitable Pioneers. Having been reformed
and adopted by the International Cooperative Alliance in 1937, they are now the bedrock on

which cooperative management and principle are based.

The principles are taking into consideration in formulating Cooperative Society Regulations
and/or bye-laws. These principles are:

Q) it is an association of persons who have voluntarily joined together to achieve a common
end;

14



(ii)
(iii)
(iv)

the formation of democratically-controlled organisation;

making of equitable contribution to the capital required;

acceptance of a fair share of the risk and benefits of the undertaking in which the
members actively participate.

Self Assessment Exercise 2:

Discuss the universal principles of cooperative societies.

3.4

Types of Cooperative Society

The cooperative law divides cooperative societies into the following:

(1)
)
(i)
(iv)
(v)

3.4.

3.4.

3.4.

Primary Cooperative Society;
Secondary Cooperative Organisation;
Central Financing Society;

Central Society; and

Apex Cooperative Society

1 Primary Cooperative Society:

This is a cooperative organisation whose membership is made up of at least ten persons. It is
the commonest type of cooperative society as it can be found all over the state including the
urban and rural areas.

It is formed by people with common interest either as residents of a particular area, or trader
in a particular commodity etc. It must have at least ten (10) persons and such persons must
have individually satisfied the provision of Section 24, which state expressly that

“no person must be a member of more than one registered society whose primary objective is
to grant loans to its members, except such a person has been given prior consent to do so by
the registered society concerned”.

2 Secondary Cooperative Organisation:

This refers to a cooperative organisation whose membership is made up of primary
cooperative societies. Each of the above type of cooperative societies can either have its
liability limited or unlimited, but in practice, one will find out that most cooperative societies
are limited liability.

3 Central Financing Society:

This is a registered society of which the principal object is to make loans available to other
registered societies.
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3.4.4 Central Society:
This is a registered society established to facilitate the operations of registered societies in
accordance with cooperative principles and includes a central financing society. However,
this type of society can only be registered under the Cooperative Law if it has at least two
registered societies as its members.

3.4.5 Apex Cooperative Society:

This is a cooperative organisation whose membership is made up of secondary cooperative
societies.

Self Assessment Exercise 3:

What are the minimum requirements for the formation of a primary cooperative society?

40 CONCLUSION

In this unit, you saw how the cooperative society evolved over the time. You also saw how
different it is to define the concept ‘cooperative society’, but there is an internationally accepted
minimum which all definition and practice must conform with. It is this universally accepted
requirement set or laid down in Equitable Pioneer’s case that is often referred to as the universal
principle of cooperative society.

5.0 SUMMARY

In this unit, you learnt:

(1) the definition of cooperative society;

(2) the meaning of cooperative society;

(3) the historical evolution of cooperative society;

(4) the types of cooperative society we have in Nigeria.

6.0 TUTOR MARKED ASSIGNMENT

1. Define the term cooperative societies.
2. Discuss the universal principles of cooperative society.

7.0 REFERENCES AND FURTHER READINGS
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UNIT 2 COOPERATIVE LEGISLATIONS IN NIGERIA AND THE POWERS OF
LEGISLATURE

CONTENTS

1.0 Introduction
2.0  Objectives
3.0  Main Content
3.1 Division of Powers
3.2  Powers of the National Assembly
3.3  State Legislature
3.4 Qualification, Disqualification, Mode of Business
4.0  Conclusion
5.0 Summary
6.0  Tutor-Marked Assignment
7.0  References/Further Readings

1.0 INTRODUCTION

In countries like America, Canada and Australia, the extension of nationwide commercial
enterprises, development of an interdependent economy, and the growth of national sentiments
have resulted in extensive inter-governmental administrative co-operations and at least partial
dependence of the regional governments upon the national government.

In Nigeria, especially in times of disasters or calamities in the states, for example, caused by
environmental degradations or riots which are often religious or ethnic in nature, it is not
uncommon for the Federal Government to give financial aid. Also, in the relationship between
the State Government and the Local Governments, the state governments are often called upon
for assistance even in areas that are constitutionally the business of the local governments.

It is in the light of the above and the provisions of the 1999 Constitution that we will examine
cooperative legislation in Nigeria.

20 OBJECTIVES
At the end of this unit, you should be able to:

highlight the division of powers;

state and discuss the legislative powers;

explain the powers of the national assembly;

describe the state legislature;

discuss the qualification, disqualification and mode of business.
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3.0 MAIN CONTENT
3.1 Division of Powers

The concept of federalism was firmly entrenched in the 1999 Constitution is similar in this
respect dividing the sovereignty of the nation between the Federal, States and Local
Governments. Prior to that, under the 1963 Constitution, division of power was between the
central and regional or state governments. The manner of division of power however has been
basically similar under our various constitutions, but the concentration here will be on the 1979
Constitution and its successors.

Generally, one of the basic purposes of federalism can be said to be allocation of political power
between the various levels of government in society, in such a way that constitutional limitations
are placed on the exercise of such powers. The issue of whether or not such power must be
divided by a supreme law or document as proposed by Wheare and Nwabueze will be discussed
later. Suffice it to say that in Nigeria and other federations like United States of America, India
and Switzerland, the powers of government are divided under a supreme Constitution. According
to the Constitution Drafting Committee of the 1979 Constitution:

... Whave to deal with a very complex society embracing a multiplicity of

social and cultural backgrounds, the diversity of which it would be dangerous

to ignore. Nonetheless, no one can deny that there is need for promoting unity
among the various ethnic and linguistic groups in the Nigerian Nation. In the
circumstances, whilst it seems logical and realistic to ensure that the Constitution
empowers the federal government to have adequate powers to enable it to take
necessary measure for maintaining uniformity when this is absolutely essential,
the Constitution ought at the same time to cater for our cultural and social
diversities. This latter need means that the federal government must not have the
powers to insist on uniformity wherever diversity in no way conflicts with national
unity, fundamental objectives or the continuance of the federation.

Deciding on areas where such diversity is permissible has however been the problem of
determining the extent of the powers of the central government vis-a-vis that of the federating
units in our short constitutional history. It would appear that the experiences of the civil war and
years of military rule, during which the centre was extremely strong, has ingrained in the
subconscious of the members of the various constitution drafting committees and Constituent
Assembly members the need to have a centre that is so strong as to discourage any secessionist
or other tendencies that could lead to the disintegration of a federal state. This tendency ignores
the fact that voluntary coexistence together is necessary for the continuance in perpetuity of a
federal state. Making the component states more autonomous and independent and the centre
not too strong and exercising only powers essential to keep the federation together can deal with
the absence of such voluntary association. Under our Constitutions, the Legislative, Executive
and Judicial powers of government are shared variously among three levels of government.
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There is no doubt that the manner of dividing legislative powers among the various component
units in a federation is the greatest mirror of the extent to which they are autonomous and
independent. According to Nwabueze:

...the power of each government, within its own sphere, is plenary in nature,

and is expressed in terms of power to make laws “with respect to” the matters
assigned to it, which is the most general form in which power can be given in
relation to any subject matter...Under a plenary power “with respect to a subject
matter” ... the legislature can prima facie allow the subject to be uncontrolled or
control it to such extent as it thinks proper...it may establish as well as prohibit. It
may create as well as destroy, subject of course to limitations of the fundamental
objectives enshrined in the Constitution and to the constitutional guarantee of
fundamental rights.

Self Assessment Exercise I:
Identify the purpose of federalism in Nigeria.

Section 4 (1) of the 1999 Constitution vests the legislative powers of the Federal or Central
government on the National Assembly, made up of the Senate as upper house, and the House of
Representatives. It has the “power to make laws for the peace, order and good government of
the Federation or any part thereof”, with respect to matters included in the Exclusive Legislative
List, and the exercise of this power is to the exclusion of the State legislatures. In Akwale v.
Queen, the court stated, inter alia:

The provision of this subsection that the National Assembly shall have powers to
legislate on matters included in the Exclusive Legislative List to the exclusion of
the Houses of Assembly of states does not mean that a state legislature cannot
touch on those matters no matter how slightly. The test is that you are to look at
the true nature and character of the legislation. If on the view of the statute as a
whole you find that the substance of the legislation is within the express powers,
then it is not invalidated if incidentally it affects matters outside the authorised
field.

In Oil Palm Company Limited v. Attorney General, Bendel State, the court held that the Bendel
State House of Assembly could not investigate the affairs of a limited liability company under
the investigative powers granted to it by virtue of section 120 of the 1979 Constitution. This was
because matters relating to such companies were on the Exclusive Legislative List and could
only be dealt with by the National Assembly. As per Ikomi J. in that case:

The point must be emphasised that the fact that the chairman and members of the
plaintiff/company are appointees of the Bendel State Government (as claimed in
paragraph 6 f the Statement of Defence) does not in any way change the character
of the plaintiff company which still remains a limited liability company subject to
Federal as opposed to State Law.
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The question of the extent to which the National Assembly can legislative for the ‘peace, order
and good government’ of the federation under section 4 (2) came up for discussion in the case of
Attorney General of Ondo State v. Attorney General of the Federation and Others. The main
contention was whether the National Assembly had the power to validly enact the Corrupt
Practices & Other Related Offices Act, 2000 by virtue of its general powers under section 4 (2),
bearing in mind the fact that corruption is not an item under the Exclusive or Concurrent
Legislative Lists and was only mentioned under section 15 (5) of chapter 2 of the Constitution,
which under section 6 (6)(c) can be said to be effective in the light of item 60 (a) of the
Exclusive Legislative List was also contended. As a result, the question was whether the
Attorney General of the Federation could enforce such a law in Ondo State. Several Senior
Advocates were invited by the court as amicus curiae and gave their submissions on the various
issues raised before the court. On the contention by Professor Ben Nwabueze that the issue of
corruption is residual not being expressly provided for by the Constitution except under section
15 (5) which was not justiciable, the court held that the National Assembly had the authority to
enact the law under section 4 (2) of the Constitution and item 60 (a) gives it the power to make
laws for:

The establishment and regulation of authorities for the Federation
or any part thereof

(@) to promote and enforce the observance of the Fundamental
Obijectives and Directive Principles contained in this Constitution.

The court thus concluded that the creation of offences under the Act could be seen as matters
incidental to the authority under Item 60. The court cited the Indian case of Mangru v.
Commissioners of Budge Municipality where it was held, inter alia, that the Directive Principles
can be made justiciable through legislation. This however would appear to be a wrong
interpretation of section 6 (6)(c) of the Constitution. The question is, can item 60 of the
Exclusive Legislative List annul the effect of section 6 (6((c)? The answer to this should be in
the negative even though the court did not address this point. The court however concluded that
the authority of the National Assembly is concurrent here and not residual or exclusive. Where,
as in this case, the National Assembly has legislated to cover the whole field, the Houses of
Assembly cannot again make laws on the matter. In other words, the National Assembly can
wield its powers under section 4 (2) through item 60 in such a way as to widen the subject
matters on which it can make laws through the provisions of chapter 2 which would make
nonsense of the provisions of section 6 (6)(c) and gravely affect the principles of Federalism and
the autonomy of federating States.

In his submission before the court, Professor Ben Nwabueze (SAN) rightly contended that the
issue of corruption, not being expressly provided for in any of the legislative lists is a residual
matter falling within the authority of the States. There is no doubt as he further submitted, that
the power of the National Assembly under item 60 must be limited to the establishment and
regulation of authorities for the purposes stated and not to creation of offences which cannot be
seen as incidental to the authority under item 60; that is, it is limited to establishing and
regulating such as prescription of membership, quorum, procedure, finances and so on. It cannot
be the intention of the drafters of the Constitution that the list be used to usurp powers of the
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states. The authority granted under item 60 of the Exclusive Legislative list must be seen as
limited to the establishment of such authorities for both the Federation and the States with the
general object of enforcing and regulating the observance of the provision of chapter 2 and not
just an aspect of it, in the same way as the constitution established authorities such as the Judicial
Service Commission, Civil Service Commission, Independent Electoral Commission for both
tiers of government without creating offences.

It further held variously, that the power to determine issues such as division of Local
Government areas into wards; qualification or disqualification of candidates of Local
Government elections, dissolution of Local Government Councils or vacation of office by its
members, cooperative legislation belonged to the State Houses of Assembly under its substantive
powers by virtue of the provisions of section 7 of the Constitution and item 12 of the Concurrent
Legislative List.

The Solicitor General made a curious argument that since the issue of determination of tenure is
not provided for in the constitution, it could be said to be incidental to the powers granted to the
National Assembly under item 11 of the Concurrent legislative list. The court however rightly
rejected this and held that the silence of the Constitution on the matter made it either residual and
under the authority of the State Houses of Assembly under the provisions of section 4 (7)(a) of
the Constitution which extends the legislative authority of the State’s to “any matter not included
in the exclusive legislative list...” or it could be seen as incidental to the general powers granted
to the Houses of Assembly under section 7 of the Constitution. Whilst one may agree with the
argument of the court that the matter should be treated as residual, or incidental or supplementary
to the provisions of section 7, it is difficult to see how such authority could be properly read into
the provisions of sections 4 (7)(a).

In Canada, the problem does not seem to have been easily resolved. For sometime, there has
been a conflict between the classical doctrine of Federal paramountcy or exclusivity and the
modern paradigm. “The classical interpretation was that whenever there is overlap or duplication
of Federal and Provincial laws, or the Federal law has covered the field, the Federal law will
render the Provincial law inoperative”. Using the negative implication test, the courts would
read into the Federal legislation an unspoken implication that any overlapping Provincial
legislation is to be suspended. Thus there is a prohibition of delegation of power from one level
to the other.

The modern approach in Canada recognises the fact that both levels of government can
sometimes legislate on the same matter. Provided the law made by the authorised level of
government has dealt substantially with the matter, a spill over on incidental matters outside its
authority will be overlooked. Thus, Dickson, J. in Multiple Access Ltd. V. McCutcheon stated
that:

....duplication is...the ultimate in harmony. The resulting “untidiness”
or diseconomy of duplication is the price we pay for a federal system in
which economy often has to be subordinated to provincial autonomy ...
Mere duplication without actual conflict or contradiction is not sufficient
to invoke the doctrine of paramountcy and render otherwise valid
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provincial legislation inoperative.

Thus, the doctrine of exclusivity or paramountcy is only invoked when there is conflict or
inconsistency. This approach has however been subjected to criticisms because the classical
approach is often seen as promoting provincial autonomy. As a result, both approaches have
been applied at various times by the courts often depending on the subject matter being dealt
with.

In interpreting the provisions of section 4 (7)(a) the Supreme Court in Attorney General of Abia
State v. Attorney General of the Federation, held that the import of the section is that:

....A State House of Assembly can legislate on matters on the concurrent
list as well as on all other which are not on either of those two lists except
where the matter is ‘incidental’ or ‘supplementary’ to matters on the
exclusive legislative list.

Self Assessment Exercise I1:

Discuss the powers of a state house of Assembly to make laws for cooperative societies under
the 1999 Constitution.

3.2  Powers of the National Assembly to Make Legislation for Cooperative Society
Section 4 of the Constitution provides variously as follows:

2) The National Assembly shall have power to make law for the peace,
order and good government of the Federation or any part thereof with respect
to any matter included in the Exclusive Legislative List set out in Part 1 of the
Second Schedule to this Constitution.

(3) The power of the National Assembly to make laws for the peace, order
and good government of the Federation or any part thereof with respect to any
matter included in the Exclusive Legislative List shall, save as otherwise
provided in this Constitution, be to the exclusion of the Houses of Assembly of
States.

4) In addition and without prejudice to the powers conferred by subsection
(2) of this section, the National Assembly shall have power to make laws with
respect to the following matters, that is to say;

(a) any matter in the Concurrent Legislative List set out in the first
column of Part Il of the Second Schedule to this Constitution to the
extent prescribed in the second column opposite thereto; and

(b) any other matter with respect to which it is empowered to make
laws in accordance with the provisions of this Constitution.
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Thus, by virtue of the operation of these provisions, the National Assembly has the powers under
the constitution to make laws for peace, order and good government. This general power or
authority is given to the National Assembly under section 4 (2) stated above, and implies the fact
that in exercise of its powers to make laws in relation to the sixty-eight matters specified under
the Exclusive Legislative List, the National Assembly must be motivated by the desire for peace,
order and good government of Nigeria. The question that arises here is whether in the exercise
of these powers, the National Assembly can sometimes go outside its sphere of authority? The
answer would appear to be in the affirmative provided it is in consequence of the exercise of its
authority to make laws for peace, order and good government in relation to matters in the
Exclusive List.

In Canada, the Court has been faced at various times with the issue of the nature and scope of
this power. In Re The Regulation and Control of Aeronautics in Canada, the Court held that if a
statute made by the Central Dominion Power is substantially covered by powers it is specifically
given by the Constitution, any portion not so covered is not necessarily vested in the states, but is
covered under the authority of the Central Government to make laws for the peace, order and
good government of Canada. That is, the portion not so covered will not be treated as residual
powers.

In Attorney General for the Dominion v. Attorney General for British Columbia, prohibition of
insurance in Canada unless on licence from the Minister was held, ultra vires, the Dominion
Parliament because it did not fall under ‘the Registration of Trade and Commerce’ and could not
come under its general powers for peace, order and good government, but encroached on the
powers of the provinces. In Sunders case it was held that the Dominion Parliament could
exercise its powers only in emergency.

Note that the major problem in Canada seems to be with the fact that the exercise of the general
powers often conflicted with the authority of the provinces on concurrent matters. Under our
Constitution however, the phrase is not used in relation to the exercise of powers of the National
Assembly with respect to matters on the Concurrent List. It can then perhaps be presumed that
there will be little or no conflict in relation to its exercise with respect to matters in the Exclusive
Legislative List. As will be seen later, however, similar powers are given to the Houses of
Assembly in relation to matters in the Concurrent List, the exercise of which can lead to conflict.
Note also that items included in the Exclusive Legislative List such as Bankruptcy and Banking;
Commercial and Industrial monopolies; Combines and Trust; Capital issues; Labour issues;
Maritime, Shipping and Navigation; Mines and Minerals; Nuclear energy; Police; Railways;
Taxation of Incomes; Profits and Capital gains; Trade and Commerce; Wireless, Broadcasting
and Television, apart from other authorities traditionally belonging to a national government
under a federal system, makes the central government unnecessarily too strong in relation to the
states. Apart from these, the Constitution confers various other powers on the National
Assembly.

Self Assessment Exercise I11:

Itemise the powers of the National Assembly to make Laws governing cooperative society in
Nigeria.
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3.3  Powers of State Legislature to Make Laws for Cooperative Societies
Composition, election

It is noteworthy that the state legislatures are unicameral, unlike the National Assembly that is
bicameral. Subject to the provisions of the Constitution, a State Assembly is composed of three
to four times the number of seats it has in the House of Representatives, divided among the
various constituencies, in such a way as to reflect nearly equal population. They, cannot,
however be less than 24 or more than 40 members in all. The House of Assembly is headed by a
Speaker and Deputy Speaker, and a Clerk, and other staff are appointed for the House in
accordance with the provisions of a law to be made by the House or Assembly.

3.4 Qualification, Disqualification, Mode of Business

It would amount to tautology to state the powers, qualifications, mode of exercise of business,
and so on, of the state legislatures. This is because they are subject to the same qualifications,
disqualifications and bound by same rules for sitting, voting, forming of a quorum, regulation of
procedure, declaration of assets, mode of exercise of legislative powers, tenure, control over
public funds, recall and powers of investigation as the members of the Federal House of
Representatives.

40 CONCLUSION

You have learnt about division of powers, legislative powers and the powers of the national
assembly in the enactment of laws in the federation. You have also learnt about state legislatures
and the qualification, disqualification and mode of business in state legislature.

50 SUMMARY

In this unit, we have examined the sources of cooperative legislation, the powers of the National
Assembly vis-a-vis the state houses of Assembly in respect of cooperative Enactment. In
Nigeria, we have the Cooperative Act Cap 90 of 1990 Laws of the Federation and the various
laws enacted by various houses of Assembly.

6.0 TUTOR-MARKED ASSIGNMENT

Cooperative legislation is an exclusive preserve of the federal comment. Comment.
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1.0 INTRODUCTION

Of the several branches into which the problem of administration is divided, that having to do
with general administration i.e. the Legislature, is the most important one. In modern times, the
legislature as the representative body of the people has become the source of all authority
regarding administration. It means that the prime responsibility and authority of making
fundamental decisions in respect to location and exercise of the general functions of direction,
supervision and control of administration rests with the legislature. The direction, supervision
and control are the functions of the legislature. It need hardly be said that the efficient exercise
of these functions is the problem of general administration. It consists of determining where the
responsibility for the exercise of these functions shall be vested and the means that shall be
employed by the agency or agencies to which it is entrusted.

20 OBJECTIVES
At the end of this unit, you should be able to:

0] identify the differences between direction, supervision & control and execution;
(i) list and explain the functions of legislature.

3.0 MAIN CONTENT
3.1  Differences between Direction, Supervision & Control and Execution

The function of direction, supervision and control differs from the functions of execution. The
word execution means the actual carrying out of the orders. It simply consists of putting into
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execution what has been ordered. This distinction between direction, supervision and control on
the one hand and execution on the other, is of vital importance because as said above the former
is the function of legislature while the latter is the function of executive. A distinction here
should also be made between executive power and administrative power. Generally, the two
words ‘executive’ and ‘administrative’ are interchangeably used but this is wrong. To put it in
the words of Willoughby, “The executive power, or rather function is that of representing the
government as a whole and of seeing that all of its laws are properly complied with by its several
parts. The administrative function is that of actually administering the law as declared by the
legislative, and interpreted by the judicial branch of the government. This distinction is usually
made by declaring the executive function to be essentially political in character, that is one
involving the exercise of judgement in its use; and the administrative function to be as concerned
with the putting into effect of policies and carrying out of orders as determined or given by other
organs”.

In small undertakings, these distinctions are not of much importance because here it is quite
possible for the same person to exercise both the functions of direction, supervision and control
and also execution. In all large undertakings, however, the distinction is of great importance
because here the two functions are not only to be clearly distinguished but their performance also
must be vested in different bodies. In business concerns, the Board of Directors elected by
shareholders performs the first function. It frames rules and regulations, plans the project and
organises its functions. The Board of Directors have an important place in business
establishments. Its instructions are followed by its officials and every major step is taken on the
direction. Their order is the law for the officials of the establishments. Since the legislature in
public administration performs the same functions as are performed by the Board of Directors in
a business establishment, therefore, the Legislature is called the Board of Directors. The Chief
Executive is called General Manager because his functions are similar to the functions performed
by a General Manager of a private undertaking.

3.2  Functions of Legislature

The Legislature sitting as a board of directors performs numerous functions. Firstly, it
determines the activities to be undertaken. Secondly, it has to decide the nature of organisation
necessary for carrying out the activities. Thirdly, it has to determine the personnel that would be
required for the organisation. Fourthly, it determines the rules of procedure to be employed by
the organisation. Fifthly, it provides for funds, which it shall make available to the organisation
for carrying out the activities. Sixthly, it has to design a system for supervising and controlling
the organisation so that the work may be done efficiently. A brief description of each of these
functions is given below.

3.2.1 Determination of the Activities to be Undertaken

As regards the first function, there can be little doubt that the determination of what the
government shall do is a responsibility that rests upon the legislature. The policy to be adopted
by the government both in the internal and external field is set out by the legislature. But it does
not mean that it should lay down all the details of a policy, the specific acts which shall be
performed in carrying out the policy. Better it would be if it prescribes the policy in general
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terms and leaves the details to the executive. To illustrate, it may lay down that compulsory
primary education should be enforced in the country, but it should not go to the length of
prescribing the places where schools will be established. It should leave that judgement to the
executive. The legislature is a body of politicians representing particular territories or interests.
They are interested primarily in their particular territories. The executive represents and is
interested in the entire territory and government of the State. Its judgement is bound to be better
in regard to details than that of the legislature because the former being in close touch with
administration is in a better position to understand its needs. Moreover, the legislature will nto
be unnecessarily burdened with the task of specifying the details. If the legislature goes into
details, it denies the initiative to the executive and thereby may impair the efficiency of
administration. Too great legislature itemization renders it impossible for the chief executive to
make the most effective utilization of the organisation and personnel and to meet exigencies that
are only fully developed during the progress of the work. The legislature should feel contented
with the determination of the general programme and should be interested in its efficient
execution. Beyond this, it should proceed conservatively, and its further specification should be
directory rather than mandatory upon the chief executive.

3.2.2 Determination of Organisation

“Organisation is the medium through which individuals work as a group as effectively as each
would work alone. It consists of the relationships of individuals and of groups to groups, which
are so related as to bring about an orderly division of labour”. Generally speaking, organisation
is divided into departments, business units, divisions and sections. In addition to these units
there are certain units called field stations. These field stations are created in the services where
the work of the service is done not only at the headquarters of the government but also in field
stations all over the country, e.g. post offices, railway stations, law courts, etc. Now the question
here at issue is the point at which it is advisable that the legislature should stop in determining
not only the departments but shall be created for the performance of administrative duties, but
also the internal organisations of these departments. Concretely, in the words of Willoughby the
problem is, “Shall the legislature leave the whole matter of organisation to the chief executive as
general manager? Shall it determine organisation, in so far as the primary units of organisation,
the departments, independent boards or commissions, etc., are concerned, leaving it to such
bodies acting under the general control of the chief executive to provide for the character of
internal organisation of those services? Or shall it push its determination still further so as
definitely to prescribe by law, not only the departmental and bureau organisation, but also the
sub-division of these divisions, and the final working units, the sections and field stations?”

In practice, there is no uniformity among the various States on this point. In U.S.A., the number
of character of the administrative departments that shall be set up for the handling of departments
are created by the Executive decree. In India, the power of establishing new departments rests
with the President acting through the Prime Minister. In so far as the units of the lower order,
i.e., divisions, sections and field stations are concerned, the discretion in India is left in the hands
of the ministers acting through their heads of departments. But in all these countries, the
legislature has from time to time created new agencies in the form of departments, corporations,
boards or commissions to carry on a particular activity. Thus in India, the Life Insurance
Corporation, Railway Board, the State Electricity Board, Public Service Commission have been
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created by the legislature. That in doing so it has been guided largely by the advice of its general
manager, the chief executive, is quite true, but the act of determination has been the act of the
legislature and these agencies have a legislative status in the sense that their existence has been
determined by statutory law. In Nigeria, the power for establishing new department is vested in
the legislature. Also, in Nigeria, cooperative societies have been brought into existence by Act of
Parliament.

As to what should be the true principle, it may be said that it is desirable that the legislature
should content itself with making only the most general provision regarding the organisation of
an agency and leave the details of internal organisation to be determined by the chief executive
because he is the person who is responsible for running the administration. The legislature
cannot handle this matter in as intelligent a manner as those directly responsible for the conduct
of the affairs. Secondly, if legislature determines the organisation it gives rigidity to it. Thirdly,
it imposes upon an already overburdened legislature the responsibilities of which it should be
relieved. Therefore, the chief executive should be given the necessary powers to shape the
administrative units according to the requirements of administration.

3.2.3 Determination of Personnel

Personnel is the body of persons who actually run the administration. It may be of two types —
directing personnel, that is, those who are responsible for direction of services and are commonly
called officers, and employees proper, that is, those occupying subordinate positions and having
as their general duties the carrying out of orders given to them. It is generally accepted with
regard to the former class that the legislature should itself determine their “number, character,
compensation, powers and duties”. In respect of this class the only question is how deep into the
organisation of the several services this determination shall go. Now all the arguments that have
been given against the legislature seeking to control organisation under the preceding subheading
also equally apply to the creation by law of officers to have charge of subordinate units of
organisation.

As regards the second class of employees, the legislature may determine their conditions of
service either by a general statute or by an act of appropriation. Willoughby is of the opinion
that it is not wise to control personnel other than directing personnel, by the first method. Any
attempt to prescribe limitations upon subordinate personnel in this manner gives rise to a rigidity
that is sure in many cases to work injury. The Act which provides for the setting up of a service,
after providing for the directing personnel may provide “for such other officers and employees as
may be from time to time provided by law”. This will leave sufficient discretion to the
legislature to determine each year the provision that shall be made for the subordinate personnel
of a service at the time of granting appropriations for that service.

3.2.4 Determination of Rules of Procedure
Rules of procedure may be of two types: (1) Those which affect the interests or rights outside of
service; and (2) those which have to do with purely administrative operations within the service.

The example of the former is the rules setting forth the procedure to be followed in assessing and
collecting income-tax or land revenue, in the grant of copyrights, trademarks, etc. These are
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matters affecting personal and property rights of the people in a most direct manner. The
example of the latter are the rules for the disbursement of pay to the members of the service.
Now as regards the former it is desirable that the legislature should pass a statute to give them
legal sanction. The question as to whether these rules should be embodied in the Acts of the
legislature or promulgated by cabinet or the head of the department involves a consideration of
the question of the delegation of legislative powers which lies outside the scope of our study.
The advantage of having these rules embodied in the statutes lies in the fact that they are drafted
by the persons directly familiar with the conditions and problems of the department.

As regards the second category of rules of procedure, it is better to leave wide discretion to the
services concerned. The legislature should exercise control over them through a proper system
of accounts, reports, audit and the like.

3.2.5 Determination of Grant of Funds

In all the countries the legislature determines the amount of money which is to be made available
for expenditure to the executive. All the public services are to be paid from public funds for
their work. If no money is made available, the entire administration would come to a standstill.
Therefore, it is the duty of the legislature to find out the needs of every department and make
provision of money accordingly.

3.2.6 Legislative Supervision

Since the legislature is the source of all administrative authority and makes money available for
carrying out the administration it is desirable that all grants of authority should be accompanied
by means for ensuring that such grants are properly exercised. In other words, it may be said that
the legislature should provide the means by which it shall be able to exercise due supervision and
control over its agents. To see that these agents perform their duties properly is an imperative
duty of the legislature.

Willoughby mentions the following means through which supervision and control may be
exercised and accountability enforced:

Q) the requirement that all administrative officers shall keep proper records of their official
acts;

(i) the requirement that these officers shall submit reports at least once a year giving an
account of their act;

(i) the requirement that accurate accounts shall be kept of all financial transactions and
reports of such transactions shall be made in such form that full information regarding
their character is furnished,

(iv)  provision for a system of examination and audit of these accounts;
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(V) provision for the consideration by the legislative bodies, acting directly or indirectly, the
administrative and financial reports with a view to determining not merely the legality of
the action taken, but also the efficiency and economy with which official duties have
been informed;

(vi)  the requirement that administrative officers shall furnish information regarding acts done
by them when called upon to do so by the legislature;

(vii) provision for special investigations or inquiries of a comprehensive character of the
manner in which affairs have been conducted by a particular service or services.

Thus, from the above description, it is clear that the legislature instead of directly running the
administration or determining in too detailed a manner the activities, agencies, organisation,
plant and personnel should give its directions in general terms and provide that the officers
charged with their execution shall furnish it with detailed data regarding their action. It is of
greatest importance that the system of accounting, reporting and audit that will correctly and
fully furnish the legislature with precise information regarding the acts of all administrative
officers should be made perfect. In the words of John Stuart Mill, “Instead of the function of
governing which it is radically unfit for, the proper of office of a representative assembly is to
watch and control the governance; to throw the light of publicity on its acts; to compel a full
exposition and justification of all of them which anyone considers questionable; to censure them
if found condemnable, and, if the men who compose the government abuse their trust, or fulfill it
in a manner which conflicts with the deliberate sense of the nation, to expel them from office,
and either expressly or virtually appoint their successors”.

40 CONCLUSION

In concluding, it should be noted that the prime responsibility and authority of making
fundamental decisions in respect to location and exercise of the general functions of direction,
supervision and control of administration rests with the legislature.

5.0 SUMMARY

In this unit, we have identified and discussed the differences between direction, supervision &
control and execution. We have also listed and explained the functions of legislature.

6.0 TUTOR-MARKED ASSIGNMENT

Itemise and discuss the functions of legislature in the direction, supervision and control of
establishments.
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Dr. VishNood Bhagwan, Vidya Bhushan (2009). Public Administration. S. Chand and Co.
Limited, pp. 66 — 70.

32



Willoughby, W.F. (). Principles of Public Administration, p. 22.

Mills, J.S. (). Essay of Representative Government.

33



UNIT 4

SOURCES OF COOPERATIVE LAWS IN NIGERIA

Table of Contents

1.0
2.0
3.0

4.0
5.0
6.0
7.0

1.0

We are beginning to look into the Sources of Law. It is perhaps important to distinguish Sources

Introduction
Obijectives
Main Content

3.1

3.2

3.3

Meaning of the term ‘Source’
3.1.1 Classes of Sources of Law
3.1.2 Formal Source

3.1.3 Material Source

3.1.4 Authoritative and Binding Source
3.1.5 Other Source

Theories of Sources of Law

3.2.1 Consensus Theory

3.2.2 Conflict Theory

3.2.3 Other Theory
Autochthonism

Conclusion

Summary

Tutor Marked Assignment
References and Further Readings

INTRODUCTION

of Laws from Sources of Law.

When we look at law as a series rather than as a system, we may refer to Source of Law, which

may include sources within and outside the law properly so called.

In this unit, we are concerned with a legal system and our focus is on legal Sources of Law. We
shall look into some theories, some of which appear to ally with Social Contract Theory or

Marxism as the case may be.

Autochthonism will receive some attention so as to evaluate how home grown or alien our

Sources are and the essence, if any, of change.

2.0

OBJECTIVES

The objective of this unit is that at the end, you should be able to:

(a) understand the meaning of terms used,
(b) enumerate the classes, and the theories of sources as well as
(c) explain the autochthony of law.
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3.0 MAIN CONTENT

3.1  Meaning of the term ‘Source’

The term “Source(s)” (also termed fons juris) may mean the origin and authoritative statement
from which the substance of the law is derived. It may also be described as: “something (such as
a Constitution, Treaty, Statute, or Custom) that provides authority for legislation and for judicial
decisions. A source of law is the point of origin for law or legal analysis.

You may have observed lawyers in Court, when they make statements and refer the Court to
particular decided cases, the Law Reports where such cases can be found, to some Act or Statute
and pointing to a particular chapter, part or section. We say that the Law Reports and the Statute
or Act so cited are sources of his authoritative statements or law.

In literature of jurisprudence, the problem of “Source(s)” relates to the question: Where does the
Judge obtain the rules by which to decide cases? In our present context: Where do we obtain the
law we have been talking about — the law constituted in the Nigerian Legal System?

In this sense of the sources of law, Fullers (cited in Elias (1963) listed the following: statutes,
judicial precedents, custom, the opinion of experts, morality and equity. Fuller probably was
concerned with “Sources of Laws” rather than Sources of Law — where the law generally draws
not only its content, but also its force.

In the context of legal research, the term “Sources” connotes:

Q) the origin of legal concepts and ideas;
(i) governmental institutions that formulate legal rules;
(iii)  published manifestation of the law.

3.1.1 Classes of Sources of Law

Sources of Law may be classified into formal or material, and the latter further subdivided into
historical, legal, authoritative and binding, or other sources.

3.1.2 Formal Source

A formal source is what gives validity to the law.

Upon what authority is the National Open University of Nigeria established?
Upon an Act of the National Assembly,

Who gave the National Assembly authority to legislate?

The Constitution,

Where does the Constitution derive its power?

The general will and power of the people of Nigeria.

This is the Ultimate Source. Thus, the formal source of law may be traced to the “common
consciousness” of the people, or the “Divine Will”.
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3.1.3 Material Source
Here, we are not concerned with the basis of validity as we did in our discussion of “formal
source” of law. We are concerned here with the origin of the substance of the law — Where the
law derives from or the authoritative source from which the substance of the law has been drawn.
This may be:
Q) Historical
This may comprise the writings of lawyers, e.g. the rules and principles of foreign law.
The writings do not form part of the local law until they are formally received or enacted
into law. Prior thereto, they serve as persuasive authority.
(i) Legal

These are sources that are recognized as such by law itself. Examples are Statutes,
Judicial Precedents and Customary Law.

3.1.4 Authoritative and Binding Source

This refers to the origin of the legal rules and principles, which are being enacted or formulated
and regarded as authoritative and binding.

Examples are legislations (Received law and Local statutes), judicial precedents (Common law
and Equity; and local precedents) and Customs (Customary law).

3.1.5 Other Source

These are non-formal sources or origin of legal rules that lack authority, but are persuasive
merely.

Professor Elias considered the “Source of Law” in terms of the mainspring of its authority and
classified this into six categories, namely:

Q) Local Laws and custom;

(i) English Common law, the doctrines of English Equity and Statutes of general
applications in force in England on 1% January, 1900;

(i) Local legislation, and the interpretations based thereupon;
(iv)  Law Reports;
(V) Textbooks and Monographs on Nigerian Law;

(vi)  Judicial Precedents.
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There is no hard and fast rule on classification of Source. What is of essence is knowing or
identifying the sources themselves and the theories that have been proffered.

3.2 Theories of Sources of Law

Legal writers have proffered sources of law, which may neatly be discussed under three
headings, namely:

0] Consensus Theory
(i)  Conflict Theory
(iti)  Other Theory (Middle Course)

3.2.1 Consensus Theory

This theory conceives of a legal system as a product of consensus idea of society, functioning as
an integrated structure, whose members agree on the norms, rules, and values, which they have
mutually and voluntarily agreed should be uniformly respected.

In Nigeria, sovereignty and supremacy reside on people, not their ruler and these people are
represented by ht members of the House of Assembly, House of Representatives and the Senate,
who make laws on their behalf.

In the traditional chiefly and chiefless societies, the monarch and chiefs declare what the law has
always been from time immemorial, and where they are in doubt, they consult The Holy Bible,
the Qur’an, or the Oracle.

3.2.2 Conflict Theory

The conflict theory is to the effect that the society is made up of series of conflicting and
competing groups, and law and legal system is a dictate of the wealthy and powerful in the
society to perpetuate their positions and class interests.

Whether the lawmakers are wealthy or go into lawmaking in order to acquire wealth or get
wealthier is arguable.

However, there is freedom of expression at the floor of the Houses and immunity from liability
from what goes on there. Dictates of wealth or power, does not therefore appear real or apparent
in passing of bills into l