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MODULE 1NATURAL LAW SCHOOL

Unit 1 The Province of Natural Law
Unit 2 Historical Odyssey of Natural Law
Unit 3 Miscellaneous Issues in Natural Law
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UNIT 1 THE PROVINCE OF NATURAL LAW
CONTENTS

1.0Introduction
2.00bjectives
3.0Main Content
3.1Meaning of Natural Law
3.2Essential Features of Natural Law
4.0Conclusion
5.0Summary
6.0Tutor-Marked Assignment
7.0References/Further Readings

1.0INTRODUCTION

Of all the Schools of jurisprudence, natural lalwau stands out. This is so not
because it is the most important of all the schbalson account of the fact that
it is about the only theory that is sustained bgaltsm. In other words, natural
law exists not in the material world but in the ldoof ideas. All other schools
have one or more negative things to say aboutaihgré of natural law to meet
the test of science, that is, its inability to Embnstrated scientifically.

There is a dearth of consensus on the definitiah gescription of natural law.
Consequently, different people perceive natural kditferently. Thus, while

classical philosophers like Plato, Aristotle, Stighistine, and Thomas Aquinas
offer similar definitions of natural law, modern taal lawyers attribute to

natural law what classical natural law theoristsuldonot have probably
envisaged.

In this Unit, we shall examine the meaning of naltlaw from the perspectives
of ancient and modern times.

2.00BJECTIVES

At the end of this Unit, you will be able to:
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» Demonstrate the historical origin of natural lawga
» Analyse the ancient and modern meanings of natawnal

3.0MAIN CONTENT
3.1 Meaning of Natural Law

Natural law is that branch of law that is varioudBfined or described as the law
of nature, higher law, eternal law, divine law,.at¢hile defining or explaining
the scope of natural law, Roman orator, Cicera aaifollows:

True law is right reason in agreement with naturas of universal

application, unchanging and everlasting; it summaemsduty by its

commands, and averts from wrongdoing by its praoiois. And it does

not lay its commands or prohibitions upon good nrervain, though

neither have any effect on the wicked. It is atsirry to alter this law,

nor is it allowable to attempt to repeal any pdrit,cand it is impossible
to abolish it entirely. We cannot be freed fromaldigations by senate or
people, and we need not look outside ourselvesaforexpounder or
interpreter of it. And there will not be differefdaws at Rome and at
Athens, or different laws now and in the futuret lome eternal and
unchangeable law will be valid for all nations aatitimes, and there
will be one master and ruler, that is, God, ovealisfor he is the author
of this law, its promulgator, and its enforcing ¢ged Whoever is
disobedient is fleeing from himself and denying hisnan nature, and
by reason of this very fact he will suffer the wopgnalties, even if he
escapes what is commonly considered punishment.

According to Burlamqui in hi®rinciples of Natural Law{1751):

Natural law comprises rules which so necessarihgagvith the nature

! Cicero, Republic 111.xxii.33, in De Re Publica; Degibus 211 (C.W. Keyes,
trans., Harvard University Press, Cambridge, Md€28). Quoted in Brian Bix,
Jurisprudence: Theory and Conte6 (US: Carolina Academic Press 3
Edition, 2004).
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and state of man that, without observing their mmesxithe peace and
happiness of society can never be preserved .... @heyalled natural
laws because a knowledge of them may be attaineelyrigy the light of
reason, from the act of their essential agreeabtengh the constitution
of human nature: while, on the contrary, positiveéevealed laws are not
founded upon the general constitution of humanreabut only upon the
will of God: though in other respects such law sgablished upon very
good reason and procures the advantage of thagedm it is silent

Therefore, natural law theory offers or providesimsurance against the chaos
and disorder common with the human society. Redadit in 1996, the
International Law Commission, a UN agency chargdéti the responsibility of
codifying and of progressively developing interoatl law released thBraft
Code of Crimes Against the Peace and Security ofkiid Amongst other
things, the Code enumerated international crimesinidude aggression,
genocide, crimes against humanity, crimes agaihst Wnited Nations and
associated personnel, and war crimes.

To Kelsen, in hisVhat is Justice?1957):

The natural law doctrine undertakes to supply andefe solution to the

eternal problem of justice, to answer the questi®no what is right and
wrong in the mutual relations of men. The answelbased on the
assumption that it is possible to distinguish bemvéauman behaviour
which is unnatural, hence contrary to nature amtdidolen by nature ...
certain rules which provide an altogether adequatescription for

human behaviour... Nature is conceived of as a laisl the supreme
legislator®

Note that Radbruch — a positivist — who witnesdwsel hiorror and destruction
wreaked by the German Reich on its neighbours ddalltout with his first faith
in preference for natural law. According to him his Five Minutes of Legal

2 Quoted in L.B. Curzonjurisprudence37 (London: Cavendish Publishing Ltd,
2" Edition, 1995).
® Ibid, p. 37.
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Philosophy(1945):
There are principles of law that are stronger thay statute, so
that a law conflicting with these principles is de&l of validity.
One calls these principles the natural law or #ve of reason ...
the work of centuries has established a solid obtkem.

Natural law could be synonymously called the lawnafure, divine law, eternal

law, etc. Natural law theories are basically thgmal or secular. Theological

theories rely on allusion to God, the Holy Booksl éime prophets, in arguing for
the existence or validity of natural law. Theseoties regard the universe as
being founded and ruled by some deity, God, ete. drkator has laid down rules
and principles by which the universe (including #eath inhabited by human

beings) is ordered and regulated. It is from theseciples that the morals or

conscience of humanity derive.

On the other hand, secular theories depend on husason (or will). They
canvass the view that natural law exists in ralitwianan beings who are created
by God. Because they are the creatures of God,pgbgsess the rational idea, the
reasoning capacity to know what is good and whbad They have the intellect
even without the assistance of another personsimoder natural law or the law
of nature. Guided by the ensuing knowledge, he bl @0 order his life,
according to his choice, in a moral way or in amional manner. In other words,
secular theories demystify natural law by detachda therefrom, that is, by
positing that natural law will or can be independehGod. Thus, on a rather
extreme note, Hugo Grotius said that there wouldh&ieiral law even if there
were no God.

SELF-ASSESSMENT EXERCISE 1
What is natural law?
3.2 Essential Features of Natural Law

From all that we have said so far, it is possibldistil or extract the essentials of
natural law as follows:
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(a) Natural law is universal, unchanging and everlgstin

(b) That which is good is in accordance with naturethat which is evil is
contrary to nature. Therefore, natural law is good;

(c) There exists an order in nature which is ratiomal which can be known
by man;

(d) There are absolute values, and ideals emergingftber, which serve as
the validity of laws. A law lacking in moral valigiis wrong and unjust.
On this basis, natural law invalidates certain festations of the positive
law and provides an ideal towards which the posikaw should strive.

3.2.1Some Analyses of the Features of Natural Law
(a) Natural law as Universal, Unchanging and Everlgstin

Natural law is usually claimed to be universal, hareging, and everlasting.
Looking at the major legal systems of the worlds @issertion can hardly be
faulted. This is because there are traces of ratava existing in them
irrespective of time, space and geography.

Let us consider, for example, the social contraebty, which derives from

natural law. It is a theory which states that eitig agreed to submit their
rights to their rulers in return for responsibledaresponsive rulership or
governance. It forms the basis of modern Stateesysanchored on

democracy. Democracy is the government of the pedpt the people and by
the people. There is hardly any system of govertnmecontemporary world

that is not founded upon democracy. Any exceptosni aberration.

Take also fundamental human rights which are saidhdave pre-dated
humanity. They are rights that appertain to a petspreason of his being a
person. Amongst other things, human rights regiosrantees or upholds the
equality of all before God and law, right to lifeeedom of speech, freedom
from discrimination, etc. Citizens cannot bartezrthaway. In contemporary
international human rights law, these rights areuged into generations of
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rights. And they are domesticated or deemed topegabive in all States of
the globe.

However, notwithstanding the universality and tkistence of certain natural
law concepts in all legal systems, note, howeVet, in different civilizations

past and even present, natural law has been a teatlyn the hands of
persons and systems of varied ideological persnssithus, natural law has
been used by democrats, liberals, autocrats, dristaetc to advance their
causes, causes that have been positive and negatiie common good of
the people. This probably accounts for why Prof. @hristian Ross (1899-
1979) in hisOn Law and Justicge8 58 (p. 261) wrote:

Like a harlot, natural law is at the disposal oemone. The ideology
does not exist which cannot be defined by an appdak law of nature.
And, indeed, how can it be otherwise, since thenalte basis for every
natural right lies in a private direct insight, @nident contemplation, an
intuition. Cannot my intuition be just as good amis? Evidence as a
criterion of truth explains the utterly arbitraryharacter of the
metaphysical assertions. It raises them up abowe farte of inter-
subjective control and opens the door wide to unotsd invention and
dogmatics.

In other words, natural law is at the beck and, cllithe service of all. Put
differently, natural law has been used to advahedreedom of humanity; at
the same time, it has been utilized to perpetragguality or slavery. Such
was the case in the civilizations of Egypt, Mesapat, China, India, Rome
and Greece.

(b) Good and Evil

Natural law is usually associated with good. Tkigpiedicated on the origin
of nature or humanity. The almighty creator is gaod in Him is no evil. He
is omnipotent and omniscient. In the fullness @&sth qualities, He designed
the universe (including humanity) in an orderlyhias for the good of all.
Operating within the scope of that design harmanizéth that order.
Deviation therefrom means disorder or rebellionerEfiore, anything done

10
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consistently with the divine design is good; anythcontrary is bad or evil.
Thus, man-made law that does not meet the requinepfedivine good is
evil.

(c) Man’s Comprehension of Nature

Man, as a creature of the almighty God, has somthefqualities of the
creator. One of such is intelligence. Another ssmning power. When God
created man, He gave him the power of intelligescé of reasoning. Rene
Descartes says that to live according to reastem ligse naturally. With these,
man is able to decipher or discern what the divener possibly is. Thus,
according to Aquinas, natural law represents mparsicipation in the cosmic
order or universe with the aid of the power God patsin man. We may call
that capacity to participate in nature conscienciat still small voice within
us, telling us what is good and what is not, arapelling us to do that which
is good and to reject that which is evil. Note thditat man ultimately does
may not necessarily be a reflection of this meptadrcise because man is
also invested with the power of will or of choidgonsequently, man can
choose or decide to, for example, kill another permdespite his knowledge of
its inconsistency with nature.

Note that natural law is usually used synonymouwsith morality. Where

such morality coincides with natural law, such syymous usage is justified.
Where, however, the morality relates only to a gpesssocial or ‘moral’ way

of life, it should be understood as such withoutessarily attributing it to
natural law.

(d) Relationship Between Natural Law and Positive Law

The clash between natural law on the one hand asttive law on the other
is legendary. Natural law, which essentially focusade lege feranddthe

law as it ought to be), is a law whose existencgaileddated or proved by
reference to transcendental, metaphysical, idealitbieological or rationalist
arguments. Adherents of natural law argue thatrabtaw reflects the order
of nature and represents a blueprint for decenoroerly existence of
humanity. Such order is superordinate or supeoqusitive law. Natural law

11
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is predicated on value judgements, representingradard against which the
goodness or otherwise of positive law is measured.

Therefore, in order for humanity to live in peacwl é&nharmony, there is the
need for human beings to live in accordance with ldw of nature. Under
this scheme, every human law that fails to measpr& the moral standard
set by natural law fails the test of legal validiyuch a law would be
unworthy of the name ‘law.’

On the other hand, positive law — which fundamépntebncentrates otex
lata (the law as it is) — is law made by man. Propt;meontend that this is
law whose existence can be proved scientificallyfha sense of its being
physically observed, located and touched. In disutay the position of
natural law, they accuse natural law theorists affgsing the ‘is’ with the
‘ought.” Put differently, the contention is thattmel law tends to derive an
‘ought’ proposition from an ‘is’ proposition. Thisiuddles up the system of
thought.

According to Austin, the validity or legitimacy diie (positive) law is one
thing, its merit or demerit another. What he mdargay was that positive law
is concerned strictly with the validity of the ladny discussion of its merit
or demerit was certainly not the concern of positiaw. If, however, moral
philosophy is interested in that subject, all vagltl good. But it must do well
to avoid confusing the issue of validity with tlzdtthe propriety or otherwise
of the law.

Moreover, as Professor Hart stressed, there is ewessary connection
between law and morals. By this he did not deny thare are common

grounds or convergence between law and moralitthdRahe is saying that it

Is not a matter of course that law must be condetdemorals or that one

must be tied to the apron string of the other. Thathy there are wide areas
of divergence between law and morality. Examplesgaren below:

» Immanuel Kant says that the thrust of law is exk(that is, law intervenes

only when there is an external manifestation of wdgerson is thinking
about) while morality is a matter of internal coesce. This is evident in

12



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

inchoate offences in criminal law such as the ldvattempt, as codified in
S. 4of the Criminal Code Therein, an attempt does not become punishable
unless the offender manifests his intention by sowsst act.

» Law is a product of conscious, formal procedureantrast with morality
which is created informally. Man-made law does just emerge out of the
blues with the few exceptions of dictatorships atoaratic systems (for
example, military governments in Nigeria) where whkk and caprice of one
man or a group of men can be legislated into lawright. In modern
democracies or even pseudo-democracies, enactibgl ato law goes
through series of procedures outside and withinlgbeslative houses. It is
only when it is finally passed by the legislatorsdaassented to by the
President or Prime Minister that it becomes lawt Bere is no such air of
formality or procedures in the making of moraliby. fact, morality is not
made; it grows or emerges. Pre-existing moral namshanded down from
generation to generation until the people findrnacceptable and abandon
it. Regarding the law of God, you should recall ttmatural law is
everlasting and unchanging. It has always beenethesmiting to be
discovered by the intelligence or reasoning povienan.

» Law prescribes right or wrong judgment but natdeaV prescribes good
conduct. Recall that Austin insisted on the separadf the validity of law
from its propriety. Therefore, the validity of lasvzconfined only to the issue
of whether it is right to do one thing or wrongdo another. The law that
gives me the right to own acres of land in a comitywf landless peasants
Is valid if it was promulgated in accordance witle requirements for such
promulgation, for example, theand Use Act (LUA) 1978But, from the
perspective of natural law or morality, this woblel bad or evil because one
man possesses to the detriment of many othersefidnerLUA would be a
bad law.

»> Law prescribes sanctions against violations, emprisonment, fines,
seizure, confiscation or forfeiture of propertyc.ein many cases, these
sanctions may be coercive, for example, criminal lalthough others may
be not so coercive — for instance, power-confertawgs such as those on
marriage, wills, and contracts — they still conteame elements of sanctions

13
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or deprivation or denial of benefits or privilegen the other hand, violation
of natural law is not punishable by man but by Godhe creator. See, for
example, the Holy Bible and the Holy Koran. By dadje, note that only
God or spiritual forces have the mandate to pubrsach of the divine will.

Moreover, the punishment of any deviation from therals fashioned by
man is different from that stipulated by positiavl The sanction, moral
sanction, is of a different kind, different fromgld sanctions. Moral

sanction is guided more by public opinion than bwthing else. For

example, the criminal law imposes on a parent § détcare towards his
infant child but it does not similarly obligate amparent. But natural law
or morality would impose equal duty of care on bbtblogical and non-

biological parents.

SELF-ASSESSMENT EXERCISE 2

1. What are the features of natural law?
2. In what ways is natural law different from pogtlaw?

4.0CONCLUSION

Natural law has been variously defined by legallgsuphers ancient and
modern. In contradistinction to positive law, nalutaw occupies a higher
pedestal. One of the features of natural law isitha universal, unchanging and
everlasting. A review of major legal systems of ¥herld can confirm this to a
large extent. For example, we have seen this bgidenng the social contract
theory and fundamental human rights.

However, we noted that natural law has, unfortugateeen used in different

civilizations, past and even present, as a readlitothe hands of persons and
systems of multifarious ideological bent. Thereforatural law has been used in
the defence of democrats, liberals, autocratsatutict, etc. It was in this context
that Prof. Ross said that natural law was like dobat the disposal of everyone,
that is, the good, the bad and the ugly.

Yet it is relieving to note that natural law is asisted more with the good than
with the bad. Moreover, man is imbued with the c#yato understand or

14



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

discover natural law through his intelligence aeasoning power.

Finally, the relationship between natural law arwkifive law is of interest
because natural law philosophers propound thatralatlaw is a template for
measuring the goodness, utility or validity of lam¢luding positive law. On the
other hand, positive legal philosophers vehememwibct this. Positivists criticize
natural law for being unscientific in methodology.

But one thing positivism cannot take away from ratlaw is the latter’s appeal
to godly authority or to conscience in the hopenaking the world a better place
for humanity.

5.0SUMMARY

In this Unit, we examined the meaning and featofesatural law. Natural law is
that branch of law that is severally defined orcdiéed as the law of nature,
higher law, eternal law, divine law. In the wordsRmman orator, Cicero, natural
law is,inter alia, true law which is

...In agreement with nature; it is of universal apation, unchanging and
everlasting; it summons to duty by its commandsd averts from

wrongdoing by its prohibitions. And it does not |l&g commands or
prohibitions upon good men in vain, though neithave any effect on the
wicked.

In a similar vein, Burlamqui sees law as comprisinlgs which so necessarily
agree with the nature and state of man that, witbbserving their maxims, the
peace and happiness of society can never be peeserv

The study of natural law could be done from thespective of theology or

secularity. While the former is tied to religiometlatter is not, being based on
rationality. The essential features of natural laelude universality, goodness
and rationality. There are grounds of convergenod divergence between
natural law and positive law.

15
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6.0TUTOR-MARKED ASSIGNMENT

How relevant is natural law to contemporary legaleo across the globe?
7.0REFERENCES/FURTHER READINGS

1. Brian Bix, Jurisprudence: Theory and Conte&6 (US: Carolina Academic
Press, 3 Edition, 2004).

2. L.B. Curzon,Jurisprudence37 (London: Cavendish Publishing Ltd™2
Edition, 1995).
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UNIT 2 HISTORICAL ODYSSEY OF NATURAL LAW

CONTENTS

1.0Introduction

2.00bjectives

3.0Main Content
3.1Early Origins
3.2Scholastic Period
3.3Secularization of Natural Law
3.4Decline of Natural Law
3.5Rebirth of Natural Law
3.6Restatement of Natural Law

4.0Conclusion

5.0Summary

6.0Tutor-Marked Assignment

7.0References/Further Readings

1.0 INTRODUCTION

In consolidating on Unit 1, Unit 2 is examines thistorical odyssey of natural
law. In other words, Unit 2 looks at the procegbesugh which natural law has
gone in attaining the status we attribute to tantemporary times.

The Unit does this by considering sub-topics incigdearly origins and the
scholastic period of natural law; its secularizatemd decline; and its rebirth and

restatement.

In discussing these sub-topics, we shall be effelstilooking at aspects of
natural law that will enable us to know the waysyesterday with a view to

understanding today for the benefit of tomorrow.

2.0 OBJECTIVES

At the end of this Unit, you should be able to:

17
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» Compare and contrast the ancient and modern historgitural law
3.0MAIN CONTENT
3.1EARLY ORIGINS

In pre-modern societies there was a union of seaud religious beliefs. In fact,
societies were believed or deemed to be ruled rectdid by gods or spirits. In
other words, invisible forces were involved in direg the affairs of the physical
world including, of course, the world inhabitedthye human race.

Against this background sprouted the belief thareéhwas a power beyond
human power, directing the affairs of the humanietgcwith certain rules,

principles or laws. Discovery of these laws ultietgtenabled the human society
to access the divine good plans or intentions a@sehspiritual forces for
humankind. If human society tried well enough, @ulel discover them. Put
differently, in order for the human society to emprce cosmic order and
harmony, it was essential for it to harmonize @&duct with such divine plans
and intentions.

3.1.1Graeco-Roman Heritage

This belief system was boosted in the classicalirifaurope when the rise of
Judeao-Christian tradition saw monotheism repla@atytheism. According to
Chinhengo, this belief in one deity paved the waythe definition of a singular
purpose for the human society with the law-givesviing basic principles for
human morality and law through the scriptures awtlations of His prophets,
and demanding that societies rule themselves orb#ises of these principles
under the rulership of kings who had the rightacsd as of divine right.

However, the Greek system of belief, based on pelgim, had contrary view of
natural law. In a manner that is parallel to theitsl/religious coloration that
the Judeao-Christian monotheist religion gave adtaw, Greeks developed the
idea of rationalism. Rationalism holds that theverse, being governed by
intelligible laws, was capable of being understdydthe human mind. From
such rationality, it was possible to derive ratiop@anciples that could be put to

18
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use in the governance of human conduct in the ocie

Thus, Socrates (470-399 BC) and Plato (428-348 &Sgrted that there were
principles of morality which were discoverable thgh the processes of
reasoning. Plato further developed the idea ofgesis an end in itself having
qualities of truth and reality higher than positlag. On his part, Aristotle (384-
322 BC) saw nature as the capacity for developnmr@rent in particular things
and aimed at a particular end. The Stoics, whohhatlge development of self-
control and fortitude as a means of overcomingrdesve emotions, identified
nature with reason. They posited that reason gevatrparts of the universe and
that human beings were equally governed by reabBloay then concluded that
people live ‘naturally’ when they conduct theirdsrin accordance with reason.
Cicero agreed with the submissions of these philoss when he asserted that
nature provides rules by which the human socieghoto live and that these
rules were discoverable through reason.

In ancient Greece, the belief flowered that natdeal was metaphysical,
transcendental, and independent of the will of ittedvidual. Thus, Sophocles
(496 BC-406 BC) in Antigone describes natural las/ the unwritten and
unfailing statutes of heaven. The Greeks distsiged betweetogos (laws of
heaven) anchomos(man-made laws). Where both are harmonized orrevhe
nomos harmonizes withlogos there will be cosmic harmony, a condition in
which everything functions efficiently. In the exef a disconnect between both,
there will be chaos or anarchy. Redressing thisldventail going back tstatus
guo ante bellumTherefore, the destiny of the Greek society wabtb the apron
string of heavens. Thaolis (City State), or civil society, was to be orgawnize a
way consistent with the cosmic order.

Generally renowned to be the father of philoso@ogrates was of the view that
the laws of thepolis were a reflection of natural law. According to hinatural
law was each doing what pertains to his nature. Moould recall that Socrates
was condemned to death because he taught youndeperopmal ideas. He
exhibited the height of his morality when he res=ismoves by his loyalists to
work for his escape because his escape would hstuiijnerefore, he drank the
hemlock and died.

19
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Plato (427-347 BC) was a student of Socrates amatiginator of the Academy
— a school where the philosopher and the studentdvengage in an unending
crusade for truth. According to Plato, society Wi peaceful and orderly if only
those well trained take over the reins of goverpanio other words, persons
endowed with intellectual superiority are exclugwvthose entitled to rule. The
idea of philosopher-kings emanated from here. Hopg@sition is that a person
who has gone through the process of good, seado@medthg should aspire to
leadership position.

We may compare this Platonic view with contempordeyelopments. In the
light of the currency of democracy across the glébato’s proposition would be
a hard sell. Democracy is animated by majoritaride. If a person, even though
untrained in the intricacies of leadership, emergea President of a country, so
be it. The people may sink with his ignorance bet Validly remains the
President.

Taking a cue from his master, Plato said that eaah was to do what ethically
pertains to him. In other words, natural law samieach person to do only that
which nature assigns to him. Therefore, a slaveaabe master. This is another
way of saying that social mobility is a taboo. Blaipheld the legitimacy of
inequality or slavery.

Aristotle, a student of Plato, in ilichomachean Ethi¢svrote about justice. He
defined justice as treating equals equally and ualsqunequally. He identified

some types of justice such as natural justice, eotional justice, commutative
justice, corrective justice and distributive justicHe also accepted the
naturalness of slavery. This is quite clear frois definition or description of

justice.

Pythagoras (580 — 500 BC) also had something ttagedbout justice. According
to him, equality was tantamount to justice. Thirg teward or punishment of
human action should be proportional to his degrfebi® goodness or badness.
Recall that Pythagoras defined justice in mathesabterms as follows:

Justice is like a square number. It gives

the same for the same and thus is the

same multiplied by the same.
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The morale of this mathematical conceptualizat®proportionality. So, when a
person damages the property of another, he haske imgood throughrestitutio
in integrumor restore the victim to the condition in which Wweuld have been
had the wrongful conduct not occurred.

SELF-ASSESSMENT EXERCISE 1

What were the contributions of Greek heritage te tdevelopment of natural
law?

3.1.2Roman Heritage

Roman law, otherwise known @ss civile, was classified into three types as
follows: res (law of things),actio (law of action), angbersona(law of persons).
Note that only a Roman citizen had full capacityptissess right and to create
obligations. The head of the Roman famipa¢ta familig had full contractual
capacity. The wife, or a woman for that matter, dadinished capacity. Women,
slaves, infants and persons of unsound mind lackpdcity.

Jus civilewas applicable between citizens of Rome only. Assibciety grew and
interactions with the outside world increased, ¢h@as the need to devise a law
or a system of law to apply to non-citizens. Thesessity led to the emergence
of jus gentium.It was a law developed by Rome to apply to forergnor to
transactions between Romans and non-Rondarssgentiums the crystallization
of natural law and the beginning of internatioraal.l The Justinian Code was the
first code produced by jurisconsult (commissiongcElnperor Justina) to apply
to all irrespective of race, creed, status, antnality.

One of the leading lights of this era was Cicelee Roman orator. He had
defined or described natural law as:

True law as right reason in agreement with natitres of universal

application, unchanging and everlasting; it summaonmsduty by its
commands, and averts from wrongdoing by its proioibs.
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Note, however, that Rome was also a slave owninggo Consequently, natural
law in Rome accommodated a world of slavery or uradity.

Note again that Greek and Roman civilizations weit some of the many
civilizations that contributed their quota to thevdlopment of jurisprudence
generally and natural law particularly. TherefaButting out other civilizations
from the radar of discourse smacks of Eurocentncand narrow-mindedness.
Thus, according to Prof. Oyebode, civilizationslsas Egypt, India, China and
Mesopotamia (now Iraq) stamped their feet on timvasa of natural law.

3.2SCHOLASTIC PERIOD (1100 — 1400)

This was the Medieval Period in Europe that witedsthe theological rendition
of natural law especially by St Augustine (354 -048nd St. Thomas Aquinas
(1224-74). With the Catholic Church leading thetsys of thought, the period
saw the integration of rationalist and religioupmgaches to natural law through
the seminal work of St. Thomas Aquinas.

St. Augustine (354 — 430) believed that our eartblistence has been
irredeemably tainted with the original sin. He mligtiished between the City of
God and the City of man. While the City of God rseféo doing the will of God,

the City of man symbolizes a life of sin. He categed law into three groups:
lex temporalis, lex naturaligndlex aeterna

On his part, Aquinas divided law into four groupsfallows: eternal law, divine
law, natural law and human law. According to hiewvImust be for the common
good, and just. Where, however, such law is unjustas unworthy of being
called a law. Thus, the sayitex injusta non est lefan unjust law is no law).

3.3SECULARIZATION OF NATURAL LAW
Under the influence of Reformation or Renaissandeurope, the religious clout
of the Roman Catholic Church waned. The direct ioaplon of this was the

Catholic Church’s loss of monopoly of thought. Bstént theories bloomed.
Their main remit was to develop the theory of natdaw independent of the
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explanation thereon offered or paraded by the Bapac

One of the secular natural law theorists, Hugo iGsot Dutchman and jurist —
separated natural law from its theological fourmatiThis he did by insisting

that natural law was independent of divine law ommand, and emphasizing
that natural law was derivable from human reasomtetlect. He even went as
far as saying that natural law would exist evennatibere was no God. In other
words, he emphasized that natural law exists inutgretly of God'

3.4DECLINE OF NATURAL LAW

Against the background of the emphasis on sciendéifiproach to learning, an
approach that favoured rationalist and seculanssgectives to the study of
human phenomena, the influence of natural law diethdn the 18 and 14
centuries. There was an increasing assault on alaaw for its reliance on
metaphysics and idealism.

For example, David Hume (1711-1776) criticized natlaw for attempting to
derive an ‘ought’ from an ‘is.” The fall of naturkew incidentally saw the rise of
positivism with the likes of John Austin and JereBgntham insisting on the
separation between positive law and morality.

3.5REBIRTH OF NATURAL LAW

However, the 20 century witnessed a revival or rebirth of natuaa doctrines
because of a combination of factors, representhey failure, weakness or
excesses of positivist doctrines. We shall conssdene of these briefly:

(a) Horror of Second World War
The Second World War, fought from 1939-1945, wassecuted under the

inspiration of extreme positivism where Nazi Gergaras, in vindication of
Hegel, deified the State and where, in the mouldJain Austin, Hitler

* Austin M. ChinhengoFEssential Jurisprudenc&3 (Great Britain: Cavendish
Publishing Limited, 1995).
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became the uncommanded commander to whom obediaseompulsorily
offered. It was, therefore, no surprise that the @derminated six million
Jews from the face of the earth. The horror ofvilae jolted the international
community from its stupor. Thus, the Preamble te thN Charter 1945
provides, in part, that the UN was determined teesaucceeding generations
from the scourge of war, which twice in our lifeenhas brought untold
sorrow to mankind. Coming on the heels of the adapof the UN Charter
was the Universal Declaration of Human Rights (UDHB®48, and the
Covenants — the International Covenant on Civil &aditical Rights 1966
and the International Covenant on Economic, Soaral Cultural Rights
1966, etc. Since 1945 till date, the rebirth ofunaltlaw has manifested in a
glut of human rights instruments at both internaicand regional levels and
in domestic legal systems. The recurrent refraialirthese instruments and
laws is the protection of human rights of persond #he restraint of the
freedom of action of States. In other words, théursh law regime has
succeeded in institutionalizing a bulwark agaihst éxcesses of positivism in
the governance of peoples across the globe.

(b) Human Rights Violations

This is allied to the observation made on the Seécéfrld War. Prior to
1945, human rights were the reserve domain of eagkreign State. It was
the norm for States to disregard or suppress timahuights of its citizens
and other people. No external interference wasatdd. Thus, Germany felt
insulted when the League of Nations sought to kiwelhyy Germany was
maltreating its Jewish minority, and terminatednitsmbership of the League
in 1933. But since 1945, the tide has turned agaiidators. Apart from
international, regional and domestic instrumertitsyé¢ are mechanisms put in
place to enforce or to cause the enforcement ofanurights, and there are
avenues for victims of violations to vindicate theghts.

(c) Scientific Excesses
The necessity for the revival of natural law hamednto sharper focus with

the excesses that accompanied scientific progmessadvance. Science has
come to ease the hardship hitherto experienced loyahity in daily
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existence. It is a welcome development. Howeveretthave been instances
where pursuit of scientific inquiry has been gedmethediately or ultimately
towards harming human race. Such activities incldeeeloping biological
and chemical weapons, weapons of mass destruaion,Recall that US
invasion of Iraq in 2003 was predicated on the dedor weapons of mass
destruction. And the current face-off between li@md the international
community or the critical members of the internatibcommunity is because
Iran is highly suspected of developing atomic weapo

Other issues that have triggered the invocationadfiral law include human
cloning (remember dolly — sheep — the first clomegimmal born in 1996),
homosexuality, lesbianism, same-sex marriage, aa#ia, etc.

SELF-ASSESSMENT EXERCISE 2
Discuss the background to the decline and rebfrtratural law.
3.6 RESTATEMENT OF NATURAL LAW

The discourse on natural law would be probably nmglete without a
consideration of the restatement of natural lawrimdern natural law theorists,
for example, John Finnis (1940- ). Finnis is aiBhitawyer and philosopher who
Is desirous of investigating the utility of natutalv in contemporary society.
According to Finnis, natural law is a set of prples of practical reasonableness
to be utilized in ordering human life and human ommity in the process of
creating optimal conditions for humans to attaim dbjective goods.

Finnis’ restatement proceeds from a denial of thecism of positivists that
natural law theorists seek to derive an ought feomis. He de-emphasized the
metaphysical character of natural law, perhapsatlee of the severe criticisms
natural law has suffered in the hands of positawe proponents.

Rather, the modern natural lawyers focus on thensomgood without which the
society will be in disarray. He said that the natinea conclusion of natural
lawyers was not based on the observation of hureawour or nature but they
resulted from the reflective grasp of what is emitiegood for all human beings.
He contends that objective knowledge of what isdgsopossible owing to the
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existence of objective goods which he calls ‘b&srens of human flourishing'’.
He enumerated such objective goods to include kif®wledge, play, aesthetic
experience, friendship or sociability, practicalagenableness, and religion.
Finnis believes they are irreducibly basic.

4.0CONCLUSION

With its humble beginning as a theological conceptural law has matured to
the stage where even the uninitiated, through tleelimm of rationality, can

acquire its knowledge. Natural law flowered in g@holastic era but dwindled
with the coming of Renaissance. The decline coetinuntil positive law went

beyond its limits.

This has been demonstrated by the horror of tHaA®rld War, human rights

violations and scientific excesses.

It is gratifying to note that natural law standg€ as a tool that can readily be
used against the excesses of positivism. In theralesof natural law, positive
law would have a field day and that would be detrital to the whole of the
human race.

5.0SUMMARY

This Unit consolidates on the preceding Unit 1 bgsidering the early origins of
natural law. In pre-modern societies there was iarunf secular and religious
beliefs. Invisible forces were believed to be imaal in directing the affairs of
the physical world.

With monotheism replacing polytheism in Judeao-§itan tradition in Europe,
such belief system bloomed. However, under theiamite of Greek polytheistic
belief system, rationalism flowered. It holds tha universe, being governed by
intelligible laws, was capable of being understobyg the human mind.
Philosophers such as Socrates, Plato, Aristotle @m#ro made immense
contributions in this regard.

In the Scholastic period, Christian fathers inahgdSt Augustine and St. Thomas
Aquinas integrated rationalist and religious apphas to natural law. Aquinas
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divided law into four groups, that is, eternal ladwine law, natural law and
human law.

Renaissance in Europe saw the religious clout efRleman Catholic Church
waning and protestant theories blooming. It waseurtkis atmosphere that Hugo
Grotius secularized natural law by insisting thatunal law was independent of
divine law or command, and emphasizing that natlaai would exist even
where there was no God.

Renaissance ultimately led to the decline of natiana with David Hume, for
example, criticizing natural law for attemptingderive an ‘ought’ from an ‘is.’

However, the excesses of positivism created afsgtaumstances favourable to
the re-emergence or rebirth of natural law.

6.0TUTOR-MARKED ASSIGNMENT

Natural law has a long history behind it. Do youesy
7.0REFERENCES/FURTHER READINGS

1. Akin Oyebode, Lecture Notes (unpublished: on fildhvauthor).

2. L.B. Curzon,JurisprudenceLondon: Cavendish Publishing Ltd“ZEdition,
1995).
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1.0INTRODUCTION

This Unit 3 concludes the discussion on natural lawill consider various types
of law, obedience to law, natural law content igd&ian law, and the critique of
the doctrine.

Thomas Aquinas categorizes law into eternal lavunah law, divine law, and
human law. The issue of what is just or unjust lamg how we are supposed to
react to unjust law is viewed through the lensespbilosophers who were
confronted with these issues in generations past.

Moreover, we will look at the quantum of naturalvlan Nigerian law through
representative examples — social contract, separafi powers, sovereignty and

fundamental human rights.

Lastly, we will consider some of the points thaitics harbour against the
doctrine of natural law.
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2.00BJECTIVES

At the end of this Unit, you would be in a positi@n
» Demonstrate the propriety or otherwise of obedienicéisobedience to
law
» Assess natural law content in Nigerian law.

3.0MAIN CONTENT
3.1TYPES OF NATURAL LAW

Thomas Aquinas (1224 — 1274) identified four kinafslaw as eternal law;
natural law; divine law; and human law. We shatidat them in turn.

(a) Eternal law [ex aeterna

This is law that is known only to God though sontesbed select few may
perceive it. Through it God rationally directs afkeatures. All creatures are
ruled by the law. But note that the implicationnedn’s possession of free will
is his capacity to disobey or to act contrary tds thaw. Through the
instrumentality of the law, God rationally guiddiscaeated things.

(b) Divine law (ex diving

This is the law revealed in the scriptures. Thig mes in handy when law
discovered by human reason fails. In other wotddears doubts in the mind
of man as to the law of nature. By doing this,riiypdes a guide for human
reason. Complementarily, this kind of law can beceded to a select few —
the prophets. In the Holy Bible, for example, Gedaaled certain laws or
rules of conduct to the people of Israel througlkhsprophets as Isaiah,
Jeremiah, Ezekiel, etc.

(c) Natural law [ex naturalig

Natural law is law that manifests man’s participator share in the workings
of the cosmic law or the law governing the wholgha universe through the
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medium of reason. Put differently, natural law hattsmall, still voice in a

man’s heart, the conscience, the ‘small god’ whesiposes the difference
between good and evil, and encourages one to déotheer and to refrain

from the latter. Thus, because natural law existsviery man, ‘whatever is a
means of preserving human life and warding offoibstacles belongs to the
natural law.” In other words, self-preservationnatural law. Also, since

everyone shuns ignorance, the search for knowledgatural law.

(d) Human (ex humana

This is law made by man, otherwise called positaw It involves particular
uses of the natural law. You recall that natural la man’s participation in
eternal law. Amidst such participation, man engotsitive law for the
governance of man and things. Such positive law arayay not conform to
the law of God or natural law. Where it conformssisaid to harmonize with
the divine will of the creator or with the law adason. Where, however, the
reverse is the case, it is said to fail the testattiral law. In the extreme of
cases, it may even be denied legal validity.

SELF-ASSESSMENT EXERCISE 1
The category of natural law is not closed. Do ygrea?
3.20BEDIENCE TO UNJUST LAW

In the family of natural law, law is either just onjust. According to Aquinas, a
just law has three features:

(a) It must harmonize with the dictates of natural law, ‘ordered to the
common good;’

(b) The law giver has not exceeded his authority; and

(c) The law’s burdens are imposed on citizens fairly.

However, where a law fails any of the three crageri is unjust. A law may be

unjust when it is contrary to human good, thatwsen it has no redeeming
value. An example is autocratic laws that violateuadermine basic human
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rights of citizens. Also, an unjust law may be sastaw which is contrary to the
divine good such as the law of a dictator forbiddine worship of the Almighty
God, or abolishing freedom of worship.

Unjust laws are generally not binding on men. Thag binding only in
conscience. But what does this imply for the puegosf obedience and law
enforcement? It is commonly said that such law deo@swarrant or command
obedience. Such understanding is captured by olered in the Latin phradex
injusta non est lex‘an unjust law is no law”). The implication ofygag that an
unjust law is no law is that the addressees ofldlein question are not duty-
bound to obey it. Because of the grave consequefdbe failure of the people
to obey a law, there is need to clarify the scadpthie call to disobedience.

According to Bix, Aquinas did not use this phraséd.that he came close to
saying was to the effect that any law that cordleith the law of nature was a
perversion of law. And Augustine is claimed to hasad that an unjust law
seemaot to be law. Other philosophers such as Platstdtle, Cicero, and St.
Augustine are generally believed not to have madé & general statement as to
whether an unjust law was law.

Bix, therefore offers a more reasonable interpi@tabf the phrase “an unjust
law is no law” by stating that saying so meansuhgpist law is not law ‘in the
fullest sense.’ He said that there are times wheoause we are dissatisfied with
the service rendered by a supposed professional mantend to deny his
professionalism even though he has actually gohddrrequisite qualification.
For example, it is possible that a patient is tient of three medical doctors or
lawyers. Having been served by all of them, he ¢dd able to know who is
more efficient than the rest or, at any rate, tast lof them. Whereas the best of
them would be described in superlative terms, tlwestvof them would be
condemned or denigrated. It is in such circumstauticat he could say: ‘that man
iIs not a medical doctor,’ or ‘that man is not a yaw' even though each of the
men had done all that is legally required to beeantver of their professions.

Against this background, when we say an unjustigamo law, it is not really to

deny its validity but to state or protest its faduo have the same moral force as
natural law.
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Recall that Hegel's mystical theory asserts theainsuperiority of the State over
the individual. Hegel recognizes that the individoauld claim no higher right
than to obey the law of the State of which he foemsnsignificant part because
the State is the ultimate embodiment of moralitieifefore, obedience to the
State is the highest form of morality.

In the same vein, remember the polytheistic Greadition of belief in many
gods. Amidst this belief system, there was boundeaonflict between positive
law and moral law. Where that happens, obedience tavggo to positive law.
Plato’s Crito (featuring a conversation betweertdCand Socrates) graphically
represents Greek elevation of positive law oveuraiaw. Note that Socrates in
respect of whom the Crito was written was sentetoetbath. He was convinced
of the wrongness of the sentence and was even gfieapportunity to escape.
But he refused, preferring to suffer death penaityler the patently unjust
positive law. According to Socrates, the only cdason for the victim in his
shoes is to persuade the State to reform or chiaegaw.

Note also the assertion of Thomas Hobbes to tlextefihat law is to be obeyed,
even when unjust because the alternative is theschthe state of nature, of
war of all against all.

Note again that Aquinas stated that a citizen tdooond to obey an unjust law if
the law ‘can be resisted without scandal or greagem.’ In other words, such
law may be obeyed ‘in order to avoid scandal otudgnce for which cause a
man may even yield his right.” Thus, Socrates stiiechito death penalty (by
drinking hemlock) probably because he reckoned kitdisobedience would
adversely affect the society of his day.

This, indeed, is an important qualification to theneral assertion or call to
disobedience. What it means is that disobeyindaWwemust not be a noisy affair;

it must be done quietly. This is another way ofisgythat if such disobedience
will breach the peace or cause disorder or disadfiecthen it is inadvisable to

have recourse to it. In other words, such disolme#ias unnecessary where it
would cause greater harm or evil than the unjwst Tdhe morale here, therefore,
is for the addresses of unjust law to endure it.

32



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

John Finnis asserts that the individual may exerhis right to discount unjust
laws. However, he interpretéelx injusta non est leas suggesting that an unjust
law, though formally valid, does not meet the dedsaof natural law.

Note that the proposition that citizens should,emtheless, obey an unjust law is
consistent with practice across the globe. Thezesarmany laws which citizens
may have good reason to consider offensive to tlealnconscience of the
society yet they would have no immediate choicesothan to obey the unjust
law hoping, as Socrates advised, that law makersldvbe aroused to the
consciousness of the unjustness of the law, angl oat requisite reforms.

SELF-ASSESSMENT EXERCISE 2

1. Discuss what is meant by the statement that arsulgw is no law?
2. In Nigeria, every citizen is at liberty to disobay unjust law? Do you
agree?

3.3NATURAL LAW IN NIGERIAN LAW

Below, we will consider a few exemplars of natdeal in the body of the legal
system in Nigeria.

(a) Social Contract

In vindication of the assertion that natural lawurgversal, there are several
layers of natural law in most, if not all, legalsgyms including the Nigerian
legal system. In the case of Nigeria, no betterudwnt demonstrates this
than theCFRN 1999

Social contract is what we have come to accephasbasis upon which a
person or group of persons could exercise politmaler over the other
members of a political organization. It is a coatyaor assumed to be so,
between the rulers and the ruled. The underlyingligation of this is that no
authority can impose itself on the people in a neannconsistent with the
dictates of the social contract. Thus, S.1 (2) lvd# CFRN provides that
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Nigeria shall not be governed, nor shall any persogroup of persons take
control of the government of Nigeria or any padréof except in accordance
with constitutional provisions.

The reduction of the principles of social contraoto the CFRN is
a clear demonstration of the people’s right to dbgernment of their choice
and a bulwark against persons who might wish te taker the reins of
government by force or by unconstitutional means.

Note that the political rulership of Nigeria from®@6 to 1999 Nigeria was
largely aberrational. In the period, military dicteship flowered under the
pretext of promoting the common good. It so turioed that such promise
was a decoy to perpetrate or promote the intecdsasfew individuals. But it

must be noted that even a benevolent dictatorsbgs dot cure itself of the
stigma that it is ruling by unconstitutional meaH®wever, you can contrast
this position with Kelsen’s theory of revolution.eHhad propounded that
revolution occurs when there is a change of governinin a manner not
contemplated by the pre-existing legal order. Sesfolution has the effect of
ratifying or legitimizing the illegality of a couBut from the natural law
perspective, revolution itself is another form bkeeation which, more often
than not, does not stand the test of time.

(b) Separation of powers

Another trace of natural law is separation of p@wekccording to John
Locke and Montesquieu, the doctrine of separatiopowers is to the effect
that:

() The same persons should not be part and parcebod than one of the
three arms of government. In other words, if a @ens a member of the
Legislature, he should not simultaneously be a nezndd either the
Executive or the Judiciary;

(i) An arm of government should not interfere e taffairs of any other two
arms of government. Put differently, it means,dgample, that a member
of the executive should do only those things thatwaithin the schedule
of duties of the executive, and desist from cohtrglor interfering with
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the legislature and the judiciary in the perforneraf their assigned
functions; and
(i)  One arm of government should not exercise the fomstof another
arm, that is, the judiciary, for example, shoulditmer perform
legislative nor executive roles.

Thus, S.6(6)(b) of the CFRN 1999 provides for thegiklature (National
Assembly), the Executive, and the Judiciary. Seecthise oKayode v. The
Governor of Kwara Statavhere the Court of Appeal had declared that:

In a presidential system of government, which Nagds currently
operating, there are three arms of Government: ERecutive, the
Legislature and the Judiciary. The functions ofreace clearly defined
and set out in the Constitution which is the grwordm Any action taken
or to be taken by each arm must be within the gromi of the said
Constitution or else it will be declaradtra viresthe powers given to
that arm of Government.

(c) Sovereignty

Next is sovereignty. Sovereignty originally propded by Bodin belonged to
the State and, most important, to the symbol ofStage such as the head of
State, president, prime minister, etc. But in itsdern rendition, sovereignty
now belongs to the people. For example, S.14 (D¢a)ares sovereignty to
belong to the people of Nigeria from whom governtrtanough the CFRN
derives all its powers and authority. Note thas therspective is consistent
with modern international law where the sovereigstsereignty has been
displaced by people’s sovereigfity.

(d) Fundamental Human Rights

The last point is on fundamental human rights. tdigon to States’

>[2005] 18 NWLR (Pt.957) 324 at 352.
® W. Michael Reisman, “International Law after thel@€War,” 40The American
Journal of International Lav69 (1990).
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subscription to international human rights instraise domestic legal
systems equally have a pride of place for humamsigorms. Chapter IV of
the CFRN 1999 focuses on human rights of citizeokiding the right to life

(S.33), right to dignity (S.34), right to persornidlerty (S. 35), right to fair

hearing (S.36), right to privacy (S.37), right toeddom of thought,

conscience and religion (S.38), right to peacefideably and association
(S.40), right to freedom of movement (S.41), rigiot freedom from

discrimination (S.42), and right to own property 43).

Note, however, that there is no absolute right euathcorresponding duty. So,
my right to stretch or swing my hand around is sea€ly limited by my
duty not to assault of commit battery against teespn of my neighbour.
Also note S. 44 (on compulsory acquisition of prmtyewhich limits the
application of S. 43. It is a manifestation of {révilege of public interests
over individual interests. Finally, note S. 45, ahipermits derogation from
all the rights in the interest of defence, publafesy, public order, public
morality, public health or for the purpose of piieg the rights and freedom
of other persons.

3.4CRITIQUE OF NATURAL LAW DOCTRINE

The doctrine of natural law has been criticizeddeveral reasons including the
following:

(a) Reliance on Metaphysical Validation

Natural law is a law built around idealism. Knowdedis acquired by means
of metaphysical or transcendental inquiry. In thgeAof Science, or

Renaissance, many philosophers severely criticiaednatural law doctrine
for its inability to prove or demonstrate the trothits claims. In other words,
natural law was condemned for its unscientific rodtilogy. For example,

David Hume said that natural law is real only ire teense that some
individuals entertain the feeling that it existse Believed it was a figment of
the imagination of fertile minds. He contendedHertthat its truths cannot be
asserted or demonstrated meaningfully, and condlutih@at natural law

attempts to derive an ‘ought’ from an ‘is.’
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Moreover, natural law was not spared by the propbreé utilitarianism,
Jeremy Bentham. In fact, he developed his theorgnuihe pedestal of
denigrated natural law. He had described natuvalda nothing but a phrase
and natural rights as nonsense upon stilts. Heahgukd,inter alia, that the
spread of natural law would undermine the fabric@fereignty and fan the
embers of rebellion. However, note that althougmtBam’s utilitarianism
was geared towards the satisfaction of the happiogshe greatest number,
his felicific calculus (for measuring pain and @eee) has been said to be
unscientific and his utilitarian theory has evemmeriticized for belonging
more to the family of natural law than to that afspiive law. According to
Schumpeter, utilitarianism has about it an auratlé ‘universal and
immutable’ values associated with classical natianal

(b) Proviso to Universality

Danish jurist, Alf Ross (1899-1979) mounted a \@nilattack on natural
law doctrine in hisOn Law and Justic€1958). According to him, the
metaphysical speculation underlying natural lawtaglly beyond the
reach of verification. He said that the doctrinésatural law are neither
eternal nor immutable. To him, natural law has baslzed to defend
every conceivable kind of demand, slavery and iméte It is in this light
that Friedmann notes that ‘natural law has at difietimes been used to
support almost any ideology’. Of course, recallttRmss had said of
natural law as follows:

Like a harlot, natural law is at the disposal oégone. The ideology does
not exist which cannot be defined by an appeaieddw of nature.

The observation by Friedmann on the flexibility ridtural law ancient
philosophers have made us to believe is eternathamging and
everlasting is made manifest in a survey of somaean civilizations
(such as Egypt, India, Mesopotamia, China, Greewxk Rome) where
inequality and slavery were accommodated as pait arcel of the
doctrine of natural law.
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Lastly, Ross argued that the metaphysical postulat@atural law are no
more than ‘constructions to buttress emotional tuatés and the
fulfilment of certain needs.’

(c) Diversity of Moral Opinions

We have said that natural law represents man’scpgation or share in
the workings of the universe with the aid of hisgening power. We
asserted that natural law is that small, still @oin a man’s heart, the
conscience, the ‘small god’ of a man. However, wealize the fact that
man is different from man. Because one person'kdracnd, status,
belief system, etc, is different from another’seithappreciation of or
participation in natural law is bound to be diffietreTherefore, there is no
oneness of natural law. In other words, there isimity within the family
of natural law. It is more or less a divided hossee consensus is very
unlikely.

But we should realize that there are some themesatfral law which
(though few) would ordinarily elicit same and unsa response from all.
John Finnis may have enumerated them in his obggbods.

4.0CONCLUSION

The Unit focused on certain miscellaneous issukasimg to the types of natural
law, obedience of unjust law, natural law contemntNigerian law and some
criticisms against the law.

Amidst all this, the issue of obedience or disobrde of law is noteworthy. This
is especially so in our political environment wherany citizens perceive certain
laws to be not just bad but incurably so for caigifior the interest of a few to the
detriment of the most, for example, the practiceergby the Revenue
Mobilisation Allocation and Fiscal Commission (RM&J}routinely (many times
in a year) reviews upward the salaries and alloesrot political office holders
without a commensurate increment in those of warkeremployees. Cases of a
law specifically meant to benefit a few interesisthe detriment of every other
interest abounded in the dark days of military &ldgm in Nigeria. Note that
democratic Nigeria is as vulnerable to such urdpwss as military era.
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The reaction of those at the receiving end of daals could be felt in forms of
demonstration, riot, strikes, etc. But how shoulgyt conduct themselves
towards such laws in terms of obedience and disebed?

Positivism says the law must be obeyed despitendsal turpitude. However,

natural law doctrine disagrees. But its disagreeénoamnot be taken too far
because disobedience could lead to anarchy ands.chad, as the example of
Socrates shows, an unjust law still needs to bgasbeven on the pain of death
if, otherwise, the society would be destabilized.

Finally, note that obedience to law is requireceeérybody. Whoever does not
agree with it can, however, request reform of the br challenge its legal
validity through peaceful protests or in courts.

5.0 SUMMARY

This Unit commenced with a look at the differenpeyg of law such as eternal
law, divine law, natural law and positive law. thereafter, considered the
meaning or explanation of the statement that ansingw is no law. A law is
unjust if:

» itis inconsistent with the common good,;

> the legislator exceeds his authority; and

> the citizens are unevenly yoked by the law.

In consideration of the positions canvassed byouariegal philosophers ancient
and modern, we found that a law is said to be amasbecause it is invalid but
because it does not satisfy the moral demand afraataw. Secondly, it is
equally accepted that the phrase is not an ingiati disobedience except such
disobedience will not destabilize the order of sbeiety.

Thereafter, we examined some areas where natwaldatrines can be found in
the Nigerian legal system. Such areas include uhesirof social contract,

separation of powers, sovereignty and fundamenniialam rights.

We rounded off the discourse with a look at som#éhefshortcomings of natural
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law.
6.0TUTOR-MARKED ASSIGNMENT
Examine the statement that there is no naturattavtent in Nigerian law.
7.0REFERENCES/FURTHER READINGS
1. Brian Bix, Jurisprudence: Theory and ConteXd6 (US: Carolina
Academic Press,8Edition, 2004).

2. L.B. Curzon,Jurisprudence37 (London: Cavendish Publishing Ltd"2
Edition, 1995).
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MODULE 2 POSITIVE SCHOOL OF LAW
Unit 1 Legal Positivism: General

Unit 2 Legal Positivism: John Austin
Unit 3 Legal Positivism: Hans Kelsen
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1.0INTRODUCTION

Standing in stiff opposition to natural law schaadf jurisprudence is legal
positivism. Legal positivism stands for almost gtking that natural law school
advocates. Legal positivism is a theory of law #raphasizes the ‘is’ as against
the ‘ought.” What this means is that it seeks topadhe scientific approach to the
study of law by focusing only on phenomena thatloamxperimented, observed,
or demonstrated. Thus, it is descriptive, and mesgriptive.

Within the big family of legal positivism, there eaisub-theories with which
outstanding individual positivists are peculiarigentified. Such sub-theories
include the command or imperative theory of lans@@sated with John Austin),
and Grundnorm (connected with Hans Kelsen). Anothasitivist theory but

which is not discussed along with classical positivis utilitarianism, which is

identified with Jeremy Bentham. It would be consatkin a separate Module.

This Unit shall look at the constituents of pogtiaw. Against this background,
the Unit will examine the common boundary betweesitive law and natural
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law. Specifically, we shall consider the Hart-Fultiebate on the relationship
between positive law and natural law. Lastly, wdl vaok at the impact of
positive law on natural law and conclude with dgue of positive law.

2.00BJECTIVES

At the end of this Unit, you will be able to:
» Examine the contents of positive law
» Demonstrate the disparity between positive lawrzattdral law

3.0MAIN CONTENT
3.1SCOPE OF LEGAL POSITIVISM

The word ‘positivism’ derives frorpositum the part participle oponere,which
means ‘to put.’ It means that which is formallyd@own or affirmed by man. It
contrasts with natural law whose existence deriftesn metaphysical or
transcendental roots.

Positivism is the rejection of the normative an@ #mbrace of empiricism.
Normativity has to do with idealism. This mode d¢foaght commences its
inquiry from an idea before it proceeds to matiéris metaphysical and
transcendental. It is the tool utilized by natutalv. On the other hand,
empiricism, a mode of thought of positivism, is aywof thinking which
emphasizes materialism. Knowledge validated inesexperience is the basis of
positivism. For such validation, it relies on expentation or observation. It is
descriptive; it describes what is as it is and myanAbove all, it is scientific.

Natural law is animated by idealism in the same 'y positivism is propelled

by materialism. In legal positivism, however, a aptysical explanation of
reality is denigrated in preference for the scfentmethod. Legal positivism

believes it is the height or apogee of legal thaughcording to Comte (1798-
1857), evolution of human thought has passed thrdgee stages: theological,
metaphysical and positivistic. In the first stadeiowledge is acquired or
validated by reference to religion — such as Cilangly and Islam. For example,
before the Renaissance, the Church monopolized lkdige to such an extent
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that natural law was adorned with its garment uht 16" century when Hugo
Grotius secularized natural law.

In the second stage, knowledge is based on ideabismevents that have no
material reality. In the third and last stage, klemlge is scientific, that is,

knowledge acquisition or dissemination is validatbyg the processes of
observation, experimentation, etc. The naturalnegs are the natural habitat for
such methodology. Note that the emergence of seciahces was an attempt to
replicate the approach of the natural scientistaénstudy of human behaviour.

Dennis Lloyd observes that the real impetus to phbsitivistic approach to
learning can be traced to the Renaissance widmifghasis on the secular studies
of science and humanisirin relation to law, efforts to place legal study a
scientific or unbiased pedestal or footing led maasty legal positivists to create
strictly empirical way of understanding or studyilagv. Such early advocates of
legal positivism included Jeremy Bentham (1748-183#& John Austin (1790-
1859). Note that these advocates benefited fronmpth®sophers and political
theorists of earlier age such as Thomas Hobbes8(1689) and David Hume
(1711-1776). The fruits of the legal positivistioatrine ripened in the 18
century when the laws governing the physical wofttbth animate and
inanimate) were separated from those governing huwuoaduct.

There are five categories of the possible mearoh¢gsgal positivism as follows:

(a) The contention (in the view of Jeremy Bentham amlohJAustin) that laws
are commands of human beings, the command of aisupe an inferior
who habitually obeys the former.

(b) The proposition that there is no necessary linkwbeh morals and law.
Proponents include Hume, Bentham, Austin, Kelsehtdart. In other words,
legal positivism is a body of law which exists ipgadently of mores, moral
norms or moral code. It asserts that despite thetemce of a relationship
between law and morals there is no necessary cbondxetween them. This

" L. B. CurzonJurisprudencéLondon: Cavendish Publishing Limited, 1998).
® Dennis Lloyd,The Idea of LawChapter 5 (London: Penguin Books, 1987).
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Is another way of saying that the nexus betweenwiloecannot be taken for
granted because each can exist in spite of the. othe

(c) The contention (according to Kelsen) that the agialyor study of the
meaning) of legal concepts is (i) worth pursuingl & to be distinguished
from historical inquiries into the causes or orgyof laws, from sociological
inquiries into the relation of law and other sogilenomena, and from the
criticism or appraisal of law whether in terms ofomna@s, social aims,
“functions”, or otherwise.

(d) The contention (according to Kelsen) that a legatesm is a “closed logical
system” in which correct legal decisions can beuded by logical means
from predetermined legal rules without referencesdoial aims, policies or
moral standards.

(e) The contention that moral judgements cannot bebksited or defended, as
statements of facts can, by rational argumentyioleace or other prodf.

In (a) above, legal positivism is expressed in tben of the capacity of a
superior to issue commands to be obeyed by infer@opularly known as the
command or imperative theory, it was popularizednigaby John Austin. We

shall deal with Austin in Unit 2. However, our dission of Jeremy Bentham
shall be within the context of the utilitarian tlgan Module 5.

In (b), legal positivism is concerned with the taship between man-made law
and morals. It states that notwithstanding the eegyf relationship between
them, each is separate and independent. As Has, $agre is no necessary
connection between law and morals. It argues tbsitipe law is to be studied to
the “total exclusion of any law transcending thepéeroal reality of the existing
legal system.” Thus, morality cannot be mixed ufhwgositive law let alone be
used as a litmus test for the validity of the lattecause it is metaphysical or
transcendental. (e) is closely associated with (b).

® Amaechi UchegbuThe Jurisprudence of the Nigerian Legal Order2-113
(Lagos: Ecowatch Publications Limited, 2004).
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(¢) In his desire to purify the impurities contadnén positive law, Kelsen
developed the Pure Theory of Law. In summary, heglbto totally separate not
just moral issues but also sociological and his&rcharacter of law from man-
made law. We shall dwell on the Pure Theory of Liavwnit 3 of this Module.
Note that (d) is connected to (c).

In view of the above summary of the different megsiof legal positivism, we
shall be discussing, in the rest of the Unit, sissines as the impact of positive
law on natural law, convergence of positive law aatural law, separateness of
positive law from natural law, Hart-Fuller debaaegd the critique of positive law.

SELF ASSESSMENT EXERCISE 1
1. What is positivism?
2. In what possible senses can positive law be rghwtsl ?

3.2IMPACT OF POSITIVE LAW ON NATURAL LAW

The impact of the rise of positivism on the dodriof natural law was great.
Hitherto, natural law was accepted or almost aekpk given, as self-evident,
demonstrable by reason. But the trenchant criti@positivism has made it like
a mere pretentious name for moral rules. AccordinBavid Hume, justification
for such rules is to be found in certain aims i etermined not by reason but
by human desires or passions. In other words, nvalaks are a response to the
existentialist needs of humanity the same way asssity is the mother of
invention. Put differently, passion or emotionhs basis of morality, not reason.

3.3CONVERGENCE OF POSITIVE LAW AND NATURAL LAW

Despite such impact, there is no escaping thetlfettthere are instances where
positive law and natural law (or morals/religior) @nverge because they all
embody norms comprising obligations and rights, ésample, their common
prohibition of murder, rape, etc. Also, in impositgrtain standards of behaviour,
positive law and natural law reinforce and suppletmeach other. For example,
the moral duty not to harm another manifests asLtne of Tort; the duty to
honour promises is expressed in the Law of Contriket duty not to create
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unjustified hazards for another can be found intp@slaw providing for rules
on speed limit, traffic sign, roadworthiness, éote also that Chapter Il of the
CFRN 1999 represents a bridge between positiveatadwnatural law.

3.4SEPARATION OF POSITIVE LAW FROM NATURAL LAW

Notwithstanding the convergence between positivedad natural law, there are
SO0 many instances in which their streams do net flogether. Legal positivism
revolves around the belief, assumption or dogmattiequestion of what is the
law is separate from, and must be separated frioengtiestion of what the law
should be'? John Austin captures this worldview as follows:

The existence of law is one thing; its merit or @eitns another. Whether
it be or be not is one enquiry; whether it be ombé conformable to an
assumed standard, is a different enquiry. A lawicivlactually exists, is a
law, though we happen to dislike it, or thoughaties from the text, by
which we regulate our approbation and disapprobatio

Legal positivism believes that social institutiacen be studied objectively, that
IS, in a manner devoid of passion, emotion or Hiadoes not deny that certain
laws may be evil or condemnable but it insists thatquality of the law does not
affect its validity. In other words, legal posiswn is saying that the question of
the goodness or badness of the law must be keptateprom the validity (that

is, whether the law has been made in accordande tht requirements of the
legal system in question) of the law.

Legal positivism distances itself from morality bese morality, which
advertises itself to be universal, certain and @bje, is reality marked or marred
by relativism, uncertainty and subjectivism.

There is, therefore, the need for distinction betwenalytical jurisprudence
(positive law) and normative jurisprudence (natueal). Whereas analytical
jurisprudence focuses on the basic facts of the Ieworigin, existence and

19 Brian Bix, Jurisprudence: Theory & Contex3 (Durham, North Carolina:
Carolina Academic Press, 2004).
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underlying concepts, normative jurisprudence camediself with the goodness
or badness of the law.

Legal positivists accuse natural law theorists éfivdng an ‘ought’ from an ‘is.’
The explanation of this accusation is rendered liyni@&ngo as follows:

The question of what the law ought to be is an inga question of

morality, since it is ultimately based on the vaudgements of persons in
society which are properly reached at after the@se of reason. The
goal which it is intended to achieve through lavaliso identified through

reflection, and may be objectively discovered frdhe attitudes or

preferences of all moral persons in society. From they deduce what
the desired state of perfection and the moral pies leading to it should
be. On this basis they decide what the law ougluetevhich will lead to

the desired result.

In response to the insistence of naturalists tladtiral law occupies a pride of
place in the legal universe, towering over and abmasitive law, legal positivists
often draw the attention of the former to the defece between thiex lata (the
law as it is) andlelege feranddthe law as it ought to be). Positivists maintain
that there must be a separation of the ‘is’ from thught.” To positivists, one
cannot validly deduce *“ought” from “is.” Normativetatements cannot be

garnered from merely factual statements.

”

The ‘is’ must be taken or studied as it is. Thisshgerve as a necessary base for
the legal researcher who is interested in legarnef in advocating for a change
or review of the law. The utility of this approachthat it allows for clarity of
legal thought.

Note that natural law proponents do not make sustindtion. Stressing the
unity of law, they believe that it is either theselaw or there is not. If there is
law, it must, to be valid, meet the metaphysicednscendental standard of
natural law.

1 Austin M. Chinhengo,Essential Jurisprudencel9 (London: Cavendish
Publishing Limited, 1995).
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Note also that positivists believe that natural lavan impurity or infection that
must be quarantined out of positive law. It is ifbid to do this that there is a
separation of the ‘is’ from the ‘ought,” a distifmt that seeks to make law value-
neutral, devoid of any moral underpinning, emotmnpassion. According to
Kelsen, in hisGeneral Theory of Law and StgtE945):

‘Pure theory of law’ is so-called ‘because it odiscribes and attempts to
eliminate from the object of the description evenyy that is not strictly
law: its aim is to free the science of law fronealelements.’

Bear in mind that it is the spirit of such elimiet that has informed several
doctrines in the family of positive law. Thus, tmemmand theory or the
imperative law theory is associated with John Aygtiilitarianism with Jeremy

Bentham and John Stuart Mill and, of course, Pureofy of Law with Hans

Kelsen.

SELF ASSESSMENT EXERCISE 2

1. To what extent is positive law convergent wigtural law?
2. How have the proponents of positive law advarthedseparateness of positive
law from natural law?

3.5THE HART-FULLER DEBATE

It is important to consider, howbeit briefly, theaglemic exchanges between the
proponents of legal positivism as represented HyAd.Hart and those of the
natural law school represented by Lon Fuller. Theevgmen of such academic
discourse, usually tagged Hart-Fuller debate ibe¢dound in the Harvard Law
Review 1958.

Curzon identifies the background of the debatehasatrocities committed by
Germany during the" World War. Under the National-Socialist regime 339
1945), dictatorship reigned. There were abusesowfep massive violations of
human rights, enacting of privative laws and oustauses (which hindered the
courts from adjudication).
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At the end of the war, there were concerted effoyt$&German jurists to cleanse
the German legal system of any association witth sdictatorship. Radbruch

(1878-1949) — who was Minister of Justice underWemar Republic — wrote a
book entitled Five Minutes of Legal Philosophy (394vherein he ‘converted’

from legal positivism to natural law. He wrote that

Preference should be given to the rule of positawe supported as it is by
due enactment and State power, even when thesulrjust and contrary to
the general welfare, unless the violation of jestieaches so intolerable a
degree that the rule becomes “lawless law” and ntlustefore yield to
justice.

The transformation or transfiguration of the erstevidie-hard positivist and
Minister of Justice influenced many and brougho isharp focus the need to re-
examine the doctrine of legal positivism in a dictahip.

Although Hart sympathized with Radbruch, he insistieat the law is the law
notwithstanding its failure to meet the demandsexternal moral criteria. In
Positivism and The Separation of Law and Mor@l858), he observed that that
the law is evil is separate from the question awhether it ought to be obeyed.
Note, however, that Hart did not support the ev¥itlee Nazi regime which he
described as ‘hell created on earth by men forratien.” But he insisted that it
was wrong to deny a law duly made in accordanck wiles of the legal system
in question simply because it results in abusesasmdities.

Fuller responded in hiBositivism and Fidelity to Law — A Reply to Profass
Hart (1958). He emphasized the wrongness of the pasta&en by Hart. To
him, law must possess certain characteristics rofeii morality’ if it must be
classified as law. In Nazi Germany, nothing existedwhich the title of law
might be applied correctly because the so-calles levere inherently evil. He
gave examples of the characteristics of such lasvseroactivity of decrees,
execution without trial of dissidents in 1934, atodal indifference to human
rights and civilized conduct. He posited that itsw#ot unfair to the positivist
philosophy to say that it never gives any cohemsmaning to the moral
obligation of fidelity to law.
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Hart replied by reaffirming his stance. Legal systmay show some concerns to
justice or morality but it does not follow that dterion of legal validity must
include, expressly or by implication, any referemagustice or morality. A law
remains law no matter how morally iniquitous. Lawdamorality are not
interchangeable.

However, Hart recognizes the necessity for ‘sal@varacteristic’ of law (‘inner
morality’) in his Concept of Law Thereafter Fuller enumerated the minimum
content of law — what a law worthy of its name ddocontain in order to be
called law. He concluded by stating that a law ilagkn internal morality loses
the essence of true law.

3.6 CRITIQUE OF LEGAL POSITIVISM

Legal positivism is appreciated for enabling uslifterentiate between the law as
it is and the law as it ought to be. Such appradldws for logic and coherence.
However, it is criticised on many grounds including

(a) That it is a mere search for facts without any ying frame of reference.
The argument is that positivists are concerned witly the analysis of the
coherent and logical sequence of the basic factheflaw, its origin,
existence and underlying concepts without considethe purpose for
which the institution of law exists. But positigstetort that their search
for facts is informed by the motive of classificatiand interpretation in
order to pave way for the possible emergence ofeusal concepts that
would be of immense assistance in legal discourse.

(b) That it operates outside its social setting. Lawa social enterprise meant
to govern human conduct, to rule a society. Howewdrere, as the
positivists insist, such law is imposed on the sycin vacuq that is,
without consideration of the interests of the pedplis made to govern,
then the law becomes an unruly horse. Where launass this dimension,
it is no more than an alien superstructure which maturally excite the
hatred and opprobrium of its subjects.
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(c) More often than not, positive law disregards ormetramples on the basic
rights of people. It is in this wise that legal piessts have been accused
of using their theory to fan the embers of autlaiginism, despotism, or
dictatorship in several States. For example, sual the case in Nazi
Germany which, pursuant to its positive laws, p#edior authorized the
extermination of six million Jews. The Hart-Fulldebate reveals this
much. Coming back home to Africa, positivism haerbdingered as a
major culprit in the gross violations of human tg)bf African peoples by
several dictatorial governments. A quintessentegresentation of this
scenario was Nigeria under military dictatorshiperough their decrees
and edicts, several military governments abused hilmman rights of
citizens including the rights to life, human digniproperty and good
governance.

However, positivists have responded that positivanthose influenced
by it are not necessarily authoritarian or totakta. They allude to the
fact that there have been positivist jurists whoemeommitted to socio-
political and economic reforms or progress. Suclsgsi included Jeremy
Bentham and John Stuart Mill who advocated utidisythe foundation of
any law. Ditto for Austin who, though a positivisiyas equally a
utilitarian. Positivists contend further that thgponents of positivism are
not necessarily libertarians. They cite Del Vecth@pologia for Italian
fascism as an example of natural law doctrine plagethe service of
despotism. We can see the contemporary versiohi®fwhen supposed
liberals or radicals in government or leadershigitians fail to impact
their liberalism or radicalism in governance. Thestead choose to wave
their positivist flag to deny compatriots of theirmanity and dignity.

(d) Moreover, ignoring the ‘ought’ in the law has thiéeet of draining the
law of values. It is basic that in societies, thare certain values or virtues
that people hold dear, values they ordinarily waengect would be given
expression to by law but, with the value-neutratifypositive law, this is
rendered impossible. Where this is the case, thegoge of the law will be
defeated. Many may not have too many objectionthéoinsistence by
legal positivistic doctrine that law and morals tbe separated but the
Hart-Fuller debate demonstrates the depth of tsagdeement between
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legal positivism and natural law doctrine.
4.0CONCLUSION

In this Unit, we examined the scope of legal pesitn, the impact of positive
law on natural law, the convergence of positive land natural law, the
separation of positive law from natural law, thert-fauller debate, and the
critique of legal positivism.

To the extent that positive law is scientific, that by reason of being seen,

observed and felt, it meets our expectation ofityedDn this score, nobody may

validly oppose the insistence of positivists thed law as it is must be separated
from the law as it ought to be.

However, in not caring about the contents of the, la development that has
encouraged all sorts of excesses and abusedyetieved to have taken law out
of context, out of the social setting. Be it notkdt a law that does not consider
or take into consideration the interests and eassipn of the people it is meant
to regulate is viewed as an alien imposition.

5.0SUMMARY

In this Unit, we examined the general scope oftpasm. Positivism emerged as
a reaction to the metaphysical, transcendentalumsdientific methodology of
natural law. Positive law, its product, is man-méle

We noted that the coming of positive law impactednatural law negatively.
Such outcome was as a result of ceaseless attackbeblikes of Jeremy
Bentham and David Hume.

Despite the cat-and-dog relationship between pesiaw and natural law, there
are circumstances in which they share similar @#er such as when they
similarly regulate the duty not to injure one’s gi@our, the duty to keep

promise, the duty not to expose others to lifedtening risks, etc.

We equally considered the crux of the grievance plaitive law adherents have
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against natural law. Positivists believe that reltdaw philosophers becloud
clarity of thought when they fail to admit the nssary separation between
positive law on the one hand and natural law onatier. In doing so, natural
lawyers seek to derive is from an ought. It is agathis background that we
considered the Hart-Fuller debate.

Finally, we looked at the criticisms against postilaw including its value
neutrality and human rights abuse.

6.0TUTOR-MARKED ASSIGNMENT

Against the background of the Hart-Fuller debatenment on the assertion that
the criticism of legal positivism is unwarranted.
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1.0INTRODUCTION

In continuation of the positivist perspective tav)dahe theory of John Austin is
the focus of this Unit. John Austin, a die-hardipaist, was the first Professor of
jurisprudence at London University. He was equallytilitarian and a friend to
the proponents of the utilitarian school — JerereptBam and John Stuart Mill.

John Austin saw law as the product of an identi@auperior being to whom the
rest of the society must pay heed. To him, law Wasded down neither by a
transcendental being nor by a group of persons byuthe uncommanded
commander. His theory, therefore, rests on thegyilof sovereign, command
and sanctions.

This Unit will look at John Austin’s conception ddw, the trilogy, and the
critique of his theory.

2.00BJECTIVES
At the end of the discourse in this Unit, you woh&lgrounded in the:

+ Positivistic analysis of law from the perspectiye\astin;
s Assessment of the trilogy of sovereign, commandsamattions; and
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« Applicability of his theory to Nigerian law.
3.0MAIN CONTENT
3.1CONCEPT OF LAW

John Austin was a disciple of Jeremy Bentham. $owhs a utilitarian. Thus,
according to him, ‘the proper purpose or end ob\geseign-political government
is the greatest possible advancement of human meggpl

Because the works of Bentham were not publishedl aicentury after his death,
the task of expounding the command theory of lavdie his shoulders. In his
The Province of Jurisprudence Determind@32), Austin sought to delimit the
scope of jurisprudence. To Austin, jurisprudenceoiscerned with ‘positive laws
or with laws strictly so-called, as considered withregard to their goodness or
badness’. Positive law or man-made law is setdiiigal superiors to political
inferiors. John Austin’s theory has no room forraldaw whose basis cannot be
established without reference to the metaphysigaltranscendental. Thus,
regarding the morality of law, he states that tkistence of law is one thing; its
demerit another. In other words, the content of ¢&nuld not determine its status
as law. Put differently, the content of the law @dobe separated from the form
of the law itself.

His command or imperative theory of law derivesnigéne from the manner in
which he defined law. According to him, law is t@mmand of a sovereign, the
command of the uncommanded commander, a commanddidsy a political
superior to whom the majority of members of societg in the habit of
obedience, and which is enforced by a threatenectisa. From these strings of
definitions emerged the trilogy of sovereign, comohand sanction.

3.1.1Types of Law
He broadly categorized law into two types as foow

a. Laws improperly so called; and
b. Laws properly so called.
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a. Laws improperly so-calledThis comprises laws by analogy and laws by
metaphor:

Laws by analogyThese are “rules made and enforced by mere
opinion by an indeterminate body of men in regarchtiman
conduct, such as the law of honour.” He ghwernational Law

as example of this group.

Law of MetapharThese are laws observed by lower animals or
laws determining the movement of inanimate bodies.

b. Laws properly so-called: These laws are generalncands made up of
laws of God, set to human beings, and laws set &y tm men. Laws set
by men consist of “laws strictly so called” and amot strictly so-called:

Laws not strictly so-calledThese are laws set by men not as
political superiors nor pursuant to a legal rigittey are not the
commands of a sovereign and there are no sanctigpssable
upon violations. An example of this category of law
Constitutional law.

Laws strictly so-called These are laws made by a political
superior for the guidance of political inferiors.

3.1.2Command Theory and International Law

International law is a body of rules governing &satinternational organizations
and individuals. It is different from municipal afomestic law in several
respects. Whereas international legal system mifwe or poorly developed,
domestic legal system is civilized or highly deysd. Manifestations of this
include absence of a super-sovereign or law-gitre, existence of collective
responsibility, and its incapacity to possess tastins of governance similar to
the ones available in domestic legal systems.

In view of the foregoing, Austin concluded thateimtational law was no law but
rather an act of comity by States. At best, hengsfior describes international
law as international positive morality.
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3.2TRILOGY OF SOVEREIGN, COMMAND AND SANCTIONS
(a) Sovereign

Sovereignty is the exercise of ultimate authorigropersons and groups within
the territory of a State. According to Bodin (15B897), it is “the highest power
over citizen and subject unrestrained by law.” Bdhevery sovereignty is a
sovereign. But who is the sovereign? In descrilisgvereign, Austin said:

If a determinate human superior, not in the habiblzedience to a like
superior, receives habitual obedience from the bitikk given society, that
determinate superior is sovereign in that society.

With this, Austin meant by a sovereign a persogroup of persons who are in a
superordinate position over the rest who must tmmslinate. It is a pyramidal
relationship with the law giver occupying the apexi the subjects the bottom.
Note that Thomas Hobbes had defined a sovereigfthassole legislator ...
having power to make and repeal laws ... when hespted Jeremy Bentham
offered a similar definition: law is as “conceivedadapted by the sovereign in a
State.” On his part, Bodin saw a sovereign as ‘he makes law for the subject,
abrogates the law which is already made, and an@midete law.’

Note that in contemporary times, sovereignty igpetheling on the circumstances,
shared amongst the State, its organs and its peojde that of the people
ultimately holding sway. Thus, und@hapter Il of the CFRN 1999 sovereignty
belongs to the people. And Reisman talks about Ipsogovereignty displacing
the sovereign’s sovereignty.

A sovereign State is a State that is independeriiotti internal and external
control. The sovereign — whether comprising an viadial or a group of
individuals — is the repository of the ultimate aéguthority in the State. How
then do we identify a sovereign? Austin providesaswer as follows:

If a determinate human superior, not in a habibbédience to a like

superior, receives habitual obedience from the oflka society, that
determinate superior is sovereign in that societyd that society
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(including the superior) is a society political andependent.

Therefore, the existence of a sovereign impliemdapendent State or a political
society. In other words, a sovereign ceases tauble where he owes allegiance
to some other superior authority. The implicatidrihgs position for a federation

like Nigeria under the military is, as Elegido hssggested, that a military
governor or administrator of a State in the Fedamawill not be a sovereign and

the State will not be an independent political sbcibecause the governor or
administrator is in the habit of obeying the heddState. Whether or not the

same can be said of the State in a civilian denocyasadebatable.

The governor may be said to be sovereign in thee S least, within the scope
of the Concurrent List. Such sovereignty may bel saibe strengthened &
308 of the CFRN 1999which grants immunity to the governor and his dgpu
from legal process during their incumbency. Howeviee fact that the CFRN
unduly invests too many powers in the Federal Gawvent to the detriment of
the States (and the federal system of governmergy mndermine such
proposition. This view appears to be corroboratgdnbernational law which
recognizes the sovereignty and immunity of only #mbols of a federal
government. Thus, in the money laundering casenagahe then incumbent
governor of Bayelsa State, Alamieyeseigha, the EBiveet Magistrate Court
ruled that he lacked sovereign immunity in Noven@p5.

According to Austin, the sovereign is characteribgdllimitability, and unity or
indivisibility. The former means that the sovereignthe supremoon whom no
superior could impose any legal duty. In other vgotte powers of the sovereign
are not subject to legal limitation. Therefore,da&d that ‘supreme power limited
by positive law is a flat contradiction in termRégarding the feature of unity,
Austin was of the view that sovereignty should kereised by a single person or
a body of persons. However, the identity of theeseign proved difficult for
Austin as he variously identified the sovereigrttes Crown, the Queen, Lords
and Electorate.

(b) Command

Austin perceived law as a command issued by aigqallisuperior to whom the
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majority of members of society are in the habitodfedience, and which is
enforced by a threatened sanction.

By using the term ‘command,” Austin meant to conttey superhuman nature or
the superiority of the commander or the sovereiger @ther (inferior) persons
who must obey such commands, and the compulsi@uadi commands which
include laws, rules and regulations. And, from gwnt of view of positivist
aversion to natural law, such commands exclude Infeosa

Therefore, if a rule or law does not proceed frarohscommander then it is no
law despite its goodness. On the other hand, ifstheereign enacts a law, it is
law and a valid one at that irrespective of itsr®s$ or moral turpitude or
blameworthiness. This does not mean that everynfaast always, in fact, issue
out from the commander because, by the principlsubbrdinate legislation, he
can delegate his subordinate to do so. Whereglilsei case, the force of the law
does not derive from the subordinate but from hisgpal.

But what is the status of existing laws commandgdidceased sovereigns who
were in office before the current sovereign? To mvhisz the legitimacy or
validity of such law attributed? Austin’s responsethat the current sovereign
tacitly commandshe laws to the extent that he permits judicidbsrement of
the laws. We can locate a comparator in the Pueniyhof Law where Kelsen
said that in relation to revolution that, upon theccessful overthrow of a
previous government, the incumbent government eegel to have made pre-
existing laws or that the pre-existing laws remaiforce by the grace of the new
government.

How about customary law? Are they commands of dvereign? Austin equally

had a tough time surmounting this challenge. Eledior example, asks who has
commanded the rule that the payment of bride pace necessary requirement
for the validity of a customary marriage. Austireply is that such custom is still

attributable to the commander because customsndieectly commanded, by

being made ground of judicial decisions. He saal:th

Customary laws are positive laws fashioned by jadliegislation upon
pre-existing customs. Now, till they become the umas of judicial
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decisions upon cases, and are clothed with legattisms by the
sovereign one or number, the customs are meredg isgt by options of
the governed and sanctioned or enforced morally.

(c) Sanctions

Note that the element of coercion exists in Austoefinition or characterization
of law. He achieved this by stating that such comasamust be backed by
sanction or threats of sanction. Recall that Thomabkbes had said that a law
without sword is but mere word. The utility of séon in law cannot be over-
emphasized. For example, the criminal law wouldlieothless bulldog were it
to merely prohibit theft without stipulating the rgequences of any violation
such as the payment of fine, damages, restitutioimprisonment.

According to him, sanctions are based on motivabgrthe fear of ‘evil.” He

continued:
If you express or intimate a wish that | shall ddarbear from some act,
and if you will visit me with an evil in case | c@hy not with your wish,
the expression or intimation of your wish ix@ammandA command is
distinguished from other significations of desig by the style in which
the desire is signified, but by the power and theppse of the party
commanding to inflict an evil or pain in case tleside be disregarded.

SELF ASSESSMENT EXERCISE 1

1. Evaluate Austin’s thesis on command issuingfimuh the sovereign.
2. Assess Austin’s proposition that every law nesbacked with sanctions.

3.3CRITIQUE OF AUSTIN

As a typical positivist, Austin propounded the coamd theory in order to tell us
all that any law is not just law; that a law prdgeso called must be that derived
from not just an indeterminate man or body of mem foom a determinate

sovereign to whom everyone else owed the duty efd@mce. However, this

theory is fraught with some problems that we walhsider below.
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First, is the observation that as there was noigogcin identifying his sovereign
in classical times so is such sovereign unidetiéian contemporary systems of
government. His theory appears to fit in more wath absolutist or tyrannical
system of government under which one supreme mangooup of men subjects
the rest of the society to their whims and capriGesh regimes are sustained by
force of arms. In the modern state system wheredbpect for human rights is
one of the foundational bases of governance, Asssiovereign does not exist
anywhere.

Note that under contemporary governmental systémessovereign is no longer
the head of State; he is now a mere symbol of dkergignty of the State. Gone
are the days when the king could do no wrong. Ideno times, everyone has
been brought under the suzerainty of the law. ¢h, flhe sovereign’s sovereignty
has been displaced by the people’s sovereigntys $hti4of theCFRN 1999 for
example, provides that sovereignty belongs to #@ple of Nigeria from whom
government derives all its powers and authority.

Austin had said that the sovereign has the quafitilimitability. But under the
doctrine of rule of law, there is no room for suahsolutist sovereign or
government. The implication of this is that evee gp-called sovereigns are
limited by the constitutions and laws of their ctoies. Under theCFRN 1999
the President obviously exercises enormous powgrshiey are not unlimited.
He is subject to the oversight and investigatonygrs of the National Assembly.
He can even be impeached from office.

Secondly, law cannot always be a command of thersayn especially for laws

pre-dating his coming to power such as laws enabtedrstwhile sovereigns,
common law and equity, customs, etc. Attempts bgtiuo attribute the validity

of these laws to the incumbent sovereign wereatotbe least, an exercise in
linguistic irresponsibility. In this connection, & noted that:

It is artificial to pretend that any Member of Rament believes that the
law of the land has emanated from his commandgh&wast majority of

laws existed before he was born. To attribute contiwao people, who
have neither commanded nor believe that they haxe do, is a fantasy.
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Thirdly, Austin is credited with seeing law as asléacked by the threat of
application of sanctions. Austin’s viewpoint apgetr apply only to criminal law
cases where prohibition is followed by sanctionteNibhat even a fellow traveller
in the train of legal positivism, Prof. Hart, ccised Austin’s employment of
‘command’ to carry through his theory. In this resyaHart distinguished between
duty-imposing laws and power-conferring laws. Toarfer apply in the realm of
criminal law. In relation to power-conferring lawidart observed that these were
laws meant to allow private persons exercise thghts in their relationship or
transactions with others without sanctions hangingheir necks like the sword
of Damocles. Such relationships or transactionkidecontracts, will, marriage,
etc.

Moreover, when Austin said that the inferiors hadiity obey the command of
the sovereign, he probably meant such habitualiebed to be part and parcel of
the character of the command. If this is the c#sen the command would be
undermined by habitual disobedience. Would suchnocand cease to be law, to
be valid, by the mere fact that it is habituallgabeyed? Is there no separation of
the validity of the law and its enforcement? Noteden’s theory which is to the
effect that disobedience of norms in the normalegal order does not affect the
validity of the legal order with a proviso, howeyvéhat the validity can be
undermined only where such disobedience or nonreaifieent is widespread and
enduring.

In the fourth place, because international law dusseflect the coerciveness of
municipal legal system, Austin had denied thatrivaéonal law was law and
rather preferred to derogatorily refer to it aeinational positive morality? It is
true that municipal law is coercive because leghdtionship therein is vertical.
However, that international law does not replicte coercive paraphernalia of
municipal legal order does not justify the denidl its legal status. Since
international law essentially regulates relationsagst states that are sovereign
and equal, it is unique. Thus, Rosenne notes thata law of coordination, not
subordination — a law regulating horizontal relasibip. In fact, international law
— as expressed in customs, treaties, resolutiolglaaisions of international or
national arbitral awards — is law. It may not bes#isctive, or command habitual
obedience, as municipal law but, contrary to Auatirpostulation, international
law is law.
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From the foregoing, we could conclude that no matke forcefulness of
Austin’s arguments, his theory raised more questtban answers. Perhaps, it is
not surprising that the theory has been descrilsetbeaing marred by ‘sterile
verbalism,” and ‘naive empiricism.’

SELF ASSESSMENT EXERCISE 2
Enumerate and discuss some of the pitfalls of Augsti postulation.
4.0CONCLUSION

In the fashion of legal positivists, John Austimpounded the command theory
of law wherein he sought to locate the commandaar of a particular political
organization within the precincts of an identifldovereign. He believed that
doing so advanced the cause of positivism — theecad rejecting that which
cannot be proved or demonstrated.

However, his analysis of types of law, and thegyl leaves much to be desired,
at least, in contemporary times. Many atimes, weewempted to believe that his
theory was a recipe for effective dictatorship atoaracy.

Finally, it is relieving to note that much of hisebry on the relationship between
the sovereign and the subjects or citizens has beertaken by contemporary
events where real sovereignty now resides in toplpe

5.0SUMMARY

In this Unit, we continued our discussion of theedty of positivism by
considering the command theory of Austin. He defifev as the command of
the uncommanded commander. It is this point of vithat informed his
categorization and discussion of various typesf |

Thereafter, we examined the trilogy of the sovereigpmmand and sanctions.

Herein, we attempted some analyses of the constgwd the trilogy and, where
appropriate, tried to situate it in contemporar{itpo-legal milieu. In the main,
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it was found that the trilogy is a hard sell in tamporary governance of States.
We ended the Unit with a glance at some of thé&c@ihs against his theory.
6.0TUTOR-MARKED ASSIGNMENT

Although Austin’s command theory appears to be istast with a dictatorship,
it is a strange theory in modern democracies. Bscu

7.0REFERENCES/FURTHER READINGS
1. J.M. ElegidoJurisprudencdlbadan: Spectrum Law Publishing, 1994).

2. L.B. CurzonJurisprudenceéLondon: Cavendish Publishing Ltd“Edition,
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1.0 INTRODUCTION

We will continue our study of the theory of legalsgiivism with the examination
of the Pure Theory of Law, which was propoundedHays Kelsen (an Austro-
American Jurist). He was a central figure in dragtthe Austrian Constitution
(adopted in 1920), became a judge of the Austrigoré&ne Constitutional Court
and, after emigrating to the US, participated m dinafting of the UN Charter. He
escaped Europe at the rise of Hitler to power. bigiphed dozens of books and
articles for over four decades. His positions ovesal issues changed in subtle
but important ways.

In Unit 1 of this Module, we had referred to fivessible connotations of legal
positivism. One of such was the contention atteduto Kelsen. According to
him, legal positivism is about the analysis of legancepts devoid of any
reference to historical inquiries into the cause®mgins of laws, sociological
inquiries into the relation of law and other sogghknomena, and moral inquiries
as to the goodness, badness or social aims of Havextremely positivistic
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posture informed the name of his the®yre Theory of Lawin Pure Theory of
Law, Kelsen attempted to render legal analysis frem all ethical or political
judgments. Adopting such value-free analysis, Isstad on clear demarcation
between positive law and moral law. Like any pegt Kelsen believed that
positive law or the law as it is must not be adalied by allusion to psychology,
ethics, or political theory. This means that hectgd metaphysical speculation,
the domain of natural law. Divine, sacred rights ansupported. His interest
was to assist in understanding positive law geherabt a particular legal
system. The theory is logically self-supporting andependent of extra-legal
rules.

As a positivist, Kelsen sought to furnish a formtilat would enable him define
and describe law without reference to any non-légetbrs. He believed that the
existence, validity and authority of law had nothio do with non-legal factors
such as politics, morality, religion and ethtésde meant to focus exclusively on
the science, and not on the politics, of law. Hsisted on the independent
consideration of the science of law. The Unit cosgs such sub-topics as
hierarchy of norms, grundnorm and revolution.

2.00BJECTIVES

When we are done with this Unit, you will have #i®lity to:
» Evaluate the Pure Theory of Law;
> Establish the connection between the validity dfidaey of norms; and
» Assess the role of the grundnorm in a legal systemd,the circumstances
of its change.

3.0MAIN CONTENT
3.1ESSENCE OF PURE THEORY OF LAW

Kelsen understood law to be a system of coercigmogimg norms concerned
primarily with the application of sanctions to pamms who have acted in a

12 austin M. ChinhengoEssential Jurisprudencd3 (Great Britain: Cavendish
Publishing Limited, 1995).
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particular manner. Recall that his definition isnsistent with that offered by
Austin. Austin had defined law as an order backgddnctions (in the form of
deprivation of liberty or property).

According to Bix, there are two basic starting peifor understanding Kelsen’s
approach to legal theory. First, normative claimarguments for how one ought
to act or for how things ought to be — can be gdaghonly on (justified by)
other normative claims. This argument, which is ownly attributed to David
Hume, states that one cannot derive a normativelasion from purely factual
premises: “one cannot derive an ‘ought’ from an™ighis is another way of
saying that a factual description of events camuooistitute enough ground for
prescribing that such events ought to take place.dxample, a survey may
reveal that people in a particular community wageshi a Catholic Church every
Sunday. But this would not justify the conclusidmatt such people ought to
worship at that particular Church on Sunday.

You could recall that the gravamen of the contesttwben natural law and
positive law theorists comes down to the differebemveen ‘ought’ and ‘is.” The
‘ought’ proposition has to do with what the law adugo be. On the other hand,
positive law focuses exclusively on what the lawight here and now. It is in the
tradition of this positivistic approach that Kelsdaveloped his pure theory of
law.

Second, lines of justification must necessarily edman end at some point. For
example, an atheist policeman accosts a vehiclé aittinted glass at a
checkpoint and orders the driver to park. “How mahyou are in the car?” asks
the policeman. “I and three others,” answered thieed Then, the policeman
asked the driver to open the doors in order to kttweiwr identity. But there was
no one inside the car. Then the policeman was @syialleging that the driver
was trying to make a fool of him. The driver densmeth charge and defended
himself by saying that the three others included @ father, God the Son, and
God the Holy Spirit. But the officer asked “Whene @ahey?” The driver could
not proceed beyond this because he expected ewrylfimcluding the
policeman) to know that the persons he demandsddare spiritual forces. The
morale here is that there comes a time when we presume certain things to
exist or when we just have to believe or have faitius, Kelsen’s discussion of

68



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

Grundnorm is based upon supposition or presumption.
3.2NORMS

To Austin and Bentham, law is a system of rulesweler, Kelsen defines law as
a system of norms, as the primary norm which stifes the sanction. Austin and
Bentham'’s system of rules approximates to Kelsgyssem of norms. Remember
that there is a similarity between Kelsen’'s deiomt of law and Austin’s
characterization of law as the command of the umanded commander backed
with sanctions. Recall also Thomas Hobbes’ morad¢ & law without sword is
but a mere word. A norm is a regulation setting bow persons ought to
behave. It is ‘ought’ because it describes whathboug be, given certain
conditions. It is normative. It is prescriptiveidtbinding.

He identifies the provenance of a norm in custom l@gislation. According to
him:

Norms either arise through custom, as do the naihmmmon law, or
are enacted by conscious acts of certain orgaomsatiming to create
law, as a legislature acting in its law-making catya

Recall that the sources of Nigerian law incluidégr alia, customs and common
law.

According to Kelsen, the law does not just prescidertain types of conduct.
Additionally it couples such prescription with séon. To him, the element of
sanctions — which is a significant constituenta - is what makes the law to
be effective. In this wise, law becomes a coeraraer of human behaviour. In
the event of violation of legal stipulation, lawncé®e understood as ‘norms
addressed to officials’ such as judges or admatist tribunals to enforce the
law against the delict (which is a condition oruatification for the sanction).

Thus, against a public official who has receivetbdrfrom a multinational

company (MNC)JCPC Act 2000r theEFCC Act 2004s an address to the high
court judge to enforce the provisions of the s&sity convicting, sentencing, or
fining him and/or confiscating or forfeiting asseke derived from such
corruption.
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3.3VALIDITY AND HIERARCHY OF NORMS

A norm is either valid or not valid. A norm’s vallig is derived completely from
its having been authorized by another legal normaohigher rank in the
hierarchy of normgto be discussed below). For example, if the \@d&ncellor
of the National Open University of Nigeria (NOUN)kes rules to regulate the
dress code of students, the validity of such rwesld reside in th&NOUN Act
1983 which authorizes the VC to make such rules. Isnoh power exists, then
the rules — no matter their nobility or utility -owld be invalid. Also, such rules,
even where initially justified by the NOUN Act, widube generally invalidated
with the invalidation or repeal of the parent Act.

On the issue of hierarchy of norms, note that evesym depends — for its
authority — on a superior norm. All norms whosedigl may be traced back to
one and the sant®sic norm(to be discussed below) form a system of norms, or
a hierarchy of norms. They are linked hierarchyjcdiom the lowest to the
highest norm. Thus, to the extent that all the texgslaws including bye-laws,
rules and regulations, state laws, statutes anddhstitution are so linked, they
constitute a hierarchy.

3.4BASIC NORM OR GRUNDNORM

According to Kelsen, a ‘basic’ norm, or tigeundnorm is one the validity of

which does not derive from a superior norm. It k& tommencement of a
specific chain of legal norms. The grundnorm is ulianate source of authority
for all other norms below the rung of the laddethsf legal order. For example,
in tracing the validity of Police regulations orcsaty of persons and property,
we will be referred to the Police Act. Thereaftidwe validity of the Police Act

would be established by reference to the Natiorssefbly which enacted (or
which is deemed to have enacted) such Act purdoatite CFRN 1999. But is
the CFRN 1999 the highest in the hierarchy of n@rissthis ‘final postulate’

which gives validity to other norms?

In a legal-logical sense, the constitution is @ grundnorm. Rather, it is the
idea or spirit behind it. Thus, according to Kelsne basic norm is pre-supposed

70



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

by legal thinking. It is the presupposed startingnp of the procedure for

creating positive law. It is neither a norm creadgdcustom nor the act of a legal
constitution. In other words, grundnorm is assumagpposed and taken as
given. The implication of this is that in linkingpuhe norms in the hierarchy of
norms, there comes a time when the norm at thenhemnnot be attributed to

another higher norm, necessitating a situation /hike grundnorm becomes,
quite unfortunately for an empirical theory as puge theory of law, a mental or
metaphysical construct.

In what sense, then, is the constitution, e.g.,GRRN 1999 regarded as the
grundnorm? It is a grundnorm only in a legal pesitsense. This approach is
adopted in order to save Kelsen's theory from atisupr so as to give it some
realistic grounding. Therefore, for the purposdegfal analysis, the CFRN 1999
is usually thought to be the grundnorm.

3.5EFFICACY OF NORMS

It is insufficient for law to be valid or legitimat Much more than this, it must be
efficacious. While validity is determined by thedeability of the norm to the

existing basic norm, efficacy relates to the effestess or enforceability of the
norm. In other words, it asks the question whethernorm is obeyed, whether
violations are prosecuted. If the answer is in positive, then the norm is

efficacious. Otherwise, it is not. Thus, the prpteiof legitimacy is restricted by

the principle of effectiveness. Although inefficatyay not affect the validity of a

norm in the short term, it may do so ultimatelyr kstance, when the total legal
order or the basic norm loses its efficacy, thetesysof norms may lose its

validity. Put differently, they cease to be validtnonly when they are

constitutionally annulled but also when the totedey ceases to be efficacious.
Norms must be generally accepted. There must lhieisaty of adherence to the
essence of the basic norm. Validity therefore meatisorization by higher law +

a minimum of effectiveness. ‘The efficacy of théatdegal order is a necessary
condition for the validity of every single norm thie order.’

SELFASSESSMENT EXERCISE 1

1. How does Kelsen relate validity with efficacy?
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2. What is the utility of the grundnorm in the laeshy of norms?
3.6 CHANGE IN BASIC NORM OR REVOLUTION

A change in the basic norm is another way of sayimg a revolution has
occurred. An act becomes a norm because it is apd¢lab But where such act is
unauthorized, that is, in a manner not prescribgdekisting law, then a
revolution has occurred.

Revolution means different things to different peopBasically, it may be

peaceful or forceful. Such revolution may be dieelchgainst the social, political,
economic or legal life of a society. The sense ImcW revolution is used here is
in a legal sense, that is to say, we are concenmmgdwhat in law amounts to a
revolution. [Refer to the recent military take-ovar government by Guinean
soldiers immediately the death of the civilian Ritest was announced].
According to Kelsert?

A revolution...occurs whenever the legal order obenmunity is nullified
and replaced by a new order in an illegitimate whgt is, in a way not
prescribed by the first legal order itself. Itirs this context irrelevant
whether or not this replacement is effected throaghkiolent uprising
against those individuals who so far have beentifegie organs
competent to create and amend the legal order..m Rrguristic point of
view, the decisive criterion of a revolution is tltae order in force is
overthrown and replaced by a new order in a wayckliine former had
not itself anticipated.

From the foregoing, it is clear that revolution oxcwhen:
(a) A new order comes into being in an illegitimate wdnat is, in a manner

not prescribed by the existing order. Consider sompNigeria vis-a-vis
S.1(2) 199CFRN

3 Hans KelsenGeneral Theory of Law and Stat&7 (New Brunswick, London:
Transaction Publishers, 2006).
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(b) An illegal act is not creative of law but, whenid efficacious, and
becomes acceptable, it becomes a law-creatingdadt;

(c) Failure in overthrowing the existing order is tr@aable while success is
law-creating.

How then does the grundnorm change? See the:
(a) Pakistani case oState v. Doss8 (Kelsen’s theory of revolution was
affirmed); and the
(b) Ugandan case dfganda v. Commissioner of Prisons, Ex parte Matovu
(Kelsen'’s theory was also accepted).

However, see the:

(c) Nigerian case ofakanmi & Kikelomo Ola v. A.G Western State, Nig8ri
The Supreme Court (SC) held that the Federal Myit&overnment
(FMG) was not a revolutionary government. In itsifsweaction to the
SC’s rejection of Kelsenian theory, the FMG enadtexFederal Military
Government (Supremacy & Enforcement of Powers) dzedto. 28 of
1970.The Decree re-stated the position of the governrtieat it was a
revolutionary government;

(d) Ghanaian case dBallah v. A.G of Gharf4 where Kelsen’s theory was
equally rejected;

(e) Pakistani case dfilani v. Government of Punjabin which the Pakistani
SC disowned Kelsen’s theory; and

() Southern Rhodesian (now Zimbabwean) case Mzdzimbamuto v.
Lardner-Burke'® The question for determination in this case whstiver
the ‘declaration of independence’ and the proclamabf the 1965
Constitutionsuperseded thE961 Constitutionlt was held that a usurping
government cannot be a lawful government.

4(1958) 2 P.S.C.R. 180.
1(1966) EALR 514,
%(1970) S.C. 1.
17(1970) 2 G &G 493.

18 (1972) PLD SC 139.
19(1969) | A.C. 645,
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3.7 CRITICISMS

In his Pure Theory of Law, Kelsen set out to puaflythe impurities in positive
law so that man-made law would be devoid of anyapi@gsical value or virtue.
How well he has been able to do this would be cfean the criticisms that
follow:

First, Kelsen’s theory of law is said to be arisireal and removed from the
complexities of the law in action. It distorts rigato the extent that it disregards
the socio-political and economic environment of ke. Law does not exist as
an isolate. It is part and parcel of the societgc@ise law governs human
conduct, studying it without human consideratiorulddoe futile. Thus, Laski, in
his Grammar of Politics (1925), described the thes ‘an exercise in logic and
not in life.’

Secondly, recall that Kelsen views justice as amational ideal.” Noting that
justice represents the value-preferences of indalgl and is not subject to
cognition, Kelsen concluded that it is incapable suientific definition or
description. To him, pure science of law seekséa¢ and possible law, not just
law. His theory declines to justify or condemn lawthe basis of its satisfaction
of the demands of justice. In rejecting justiceaaneasure of the validity of law,
Kelsen was in a lean minority. If there is any pglof law on which many legal
theorists of various backgrounds tend to agreis,tiie need to use law to attain
justice. However, Kelsen thought otherwise, insgptithat justice can be
interpreted no more than ‘the conscientious apitinaof appropriate general
rules.’ In other words, he equated justice withaléy.

Again, in inexorably tying the validity of law thié existence of sanctions (in the
mould of Austin), Kelsen ignores the distinctionatthProf. Hart, a fellow
positivist, has made between duty-imposing laws pader-conferring laws.
Law is not all about sanctions as found in crimiaal. Much more than that, law
iIs an instrument through which individuals may ortleeir lives, business or
relationship without sanctions attaching to thaiiure to do so. Note, therefore
that the absence of sanctions does not necessardygr a law ineffective.

In the fourth place, bear in mind that Kelsen’srmghoorm is, afterall, void of the
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positivistic garb. His Pure Theory was aimed anelating any idealistic, moral,

social or ethical consideration from the law. Big theory was found wanting
when he could not locate the grundnorm in a sdientiemonstrable manner.
His legal-logical approach could locate the grumdmonly within the realm of

idealism or metaphysics — the forte of natural I&ar. a positivist Pure Theory to
rely on the perspective of natural law to give megrto grundnorm probably
demonstrates Kelsen’s failure to fully apprecidie $cope of either positive law
or natural law. In fact, he did a disservice to plositivistic enterprise by relying
on or calling to service the idealistic or metapbgstool of natural law to justify

or explain his grundnorm in a theory that was meariie empirical. His theory
turns out to be a case of the pot calling kettéekl It is abstract and unreal.

All this may well have justified the conclusion thiais pure theory of law
embodies almost all the inaccuracies of positivism.

SELF ASSESSMENT EXERCISE 2

Revolution is the socio-political, economic andtetdl change in the society.
Discuss against the background of Kelsen’s thearsegolution.

4.0CONCLUSION

Kelsen is the last of positivists that we considarethis Unit. Being a positivist,

Kelsen propounded the Pure Theory of Law in ordecdnvey the message of
rejection of the methodology of natural law. Sucletmodology relies on

idealism, metaphysics, ethics, sociology, etc. disvKelsen’s desire to project
positive law as a law that can stand independesftithe values or virtues of

natural law or morality.

His Pure Theory of Law attempted to do just thaldnking at several relevant
aspects of law. In his exposition of grundnormabeears to have assisted us in
locating the supreme law of the land. But his pastic methodology was short-
circuited when he said that grundnorm is a pressifipa or supposition. In legal
discourse, something is presupposed when its existeannot be proved or
physically demonstrated. Presupposition belonghdarealm of natural law, not
to positive law.

75



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

Therefore, Kelsen’s reliance on an approach pectdianatural law smacks of
betrayal of the cause of positivism or an indir@gdinission that his criticisms of
natural law were, probably, extreme.

5.0SUMMARY

In this Unit, we rounded off our discussion of pessm by looking at Kelsen’s
Pure Theory of Law. Starting with the essence @& tiheory, we considered
norms, validity and hierarchy of norms, grundnoramd efficacy of norms.
Lastly, we looked at some of the criticisms of thisory.

Kelsen defines law as a system of norms, as thmeapyi norm which stipulates
the sanction. The norm is valid if it was enacted aiccordance with the
stipulation of the legal order. The system of noforsns a hierarchy in the legal
order with grundnorm sitting atop. Validity of theorms derives from their
capacity to trace their direct or indirect origmthe grundnorm.

Validity is distinguished from efficacy of norm. W the former deals with
legitimacy, the latter refers to effectivenessffinacy does not ordinarily affect
validity but, where it is enduring, it may affebetvalidity of individual norms or
the whole legal order.

The way Kelsen views revolution is narrower than general perception of the
word. Whereas we tend to consider revolution frdinparspectives, Kelsen
handled it strictly from the legal point of vieweRlution occurs when a new
legal order replaces the new in a manner unantexphy the pre-existing legal
order.

Lastly, we considered some of the criticisms tleatehassailed Kelsen'’s theory.
6.0TUTOR-MARKED ASSIGNMENT
Against the backdrop of the decisionLiakanmi’s casend theFederal Military

Government (Supremacy & Enforcement of Powers) éaetto. 28of 1970,
critically assess the status of Kelsen’s theoryewolution in the Nigerian legal
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order.
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MODULE 3 HISTORICAL SCHOOL OF LAW

Unit 1 Von Savigny'’s Historical School of Law
Unit 2 Henry Maine’s Historical School of Law
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UNIT 1 VON SAVIGNY'S HISTORICAL SCHOOL OF LAW
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Introduction on Von Savigny
3.2 Criticisms of Von Savigny

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Readings

1.0INTRODUCTION

The historical school of jurisprudence manifests tielief that history is the
foundation of the knowledge of contemporary eraoTurists who researched
extensively in this area — Friedrich Carl Von Sayig1799 — 1861) and Sir
Henry Maine (1822 — 1888) — will be the subjeceréimination in this Module.

History is a record of our past. As man has a pastoes law. The importance of
the historical school of jurisprudence cannot bere@mphasized. Apart from
standing in opposition to the natural law scholeg historical school is unique
for its emphasis on the relevance of generatiosstpahe present and the future.

Von Savigny, the main proponent of this school waserman jurist whose
attachment to the historical school was anchorethemolkgeist or the spirit of
the people. According to him, law grows with the@wth and declines with the
decline of the people. He traces the connectiowdst custom and legislation
and concludes that law is best fulfilled when ftaets the custom of the people.

This Unit considers the theory of Savigny on thstdry and custom of the

people, and how they affect the law that is meaugiolvern their conduct.
2.00BJECTIVES
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At the end of this Unit, you shall be able to:

» Assess the role of history in legal development;

» Evaluate the utility of custom in the law of a $tadnd

» Establish the connection between custom and |¢gisla

3.0MAIN CONTENT
3.1INTRODUCTION ON VON SAVIGNY SCHOOL OF LAW

Von Savigny was a Prussian (now German) statesmehimigtorian. The basis of
Savigny’s conviction derived from his experiencetlué French Revolution and
the Napoleonic conquests. In the aftermath of tbstrdction of the French,
revolutionary ideology guided by the peoples’ remsg flourished. To Savigny
and other like minds, this was unacceptable. Tlisessentially because
embracing such philosophy would make mincemeat®titadition and mores of
the people. In fact, such idea would denigratetthaitional institutions to which
the people were accustomed. According to him, #sermce of the law would be
discoverable through the understanding of thetspirine people, theolksgeist
Savigny’s tract entitledOf the Vocation of Our Age for Legislation and
Jurisprudencg1814) summarized his historical approach to laviodlows:

We first enquire of history how law has actuallywel®ped among nations
of the nobler races ... That which binds a peopte bne whole is the
common conviction of the people, the kindred camssmness of an inward
necessity, excluding all notion of an accidental arbitrary origin.

He saw law as reflective of the spirit of the peofdio him, the growth of legal
principles is noin vacuq not revolutionary, not accidental but evolutiondte
believed that legislation does not, as law doesy liee peculiar marks of the
people. Laws are to be found, not made, and aosydcratic and reflective of
thevolkgeist

According to Savigny, legal development passesutiitothe early stage of

unwritten custom, then codification of those custoand, lastly, purposeful
legislation. The evolution of law is equally tiedl the people’s language and the
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totality of its beliefs system. However, as the laecomes more complex, it is
easier to lose contact with customs orybékgeist The reasons for this are two-
fold — division of functions and classes, and thehhicalization of the law. On
the second reason, Elegido suggests that there isdigenous comparator for
such legal concepts as, for example, CIF contiadsnd registration.

On the fate of legislation in a State, Savignyestdhat legislation is of subsidiary
importance in legal development. According to hiliaing law’ emerges neither
from the commands of the sovereign nor from thetrary will of a legislator
but from the people. In this regard, Savigny stdted legislation would be
effective only when its contents reflect the val@esl virtues of the people’s
customs. It should be recalled that Savigny sasl daspite the fact that he was
the head of the Prussian Department for the RevisioStatutes. You should
contrast Savigny’s worldview with Austin’s commatiteory which ties legal
development to the uncommanded commander.

Perhaps, because he was a scholar of classicalrRiawahe relied on Roman
law for guidance in his exposition of the legallp#tat was befitting his country.
To him, Roman law seems to have ‘eternal signiftearior the intellectual
underpinning of theolksgeis For example, Savignylistory of Roman Law in
the Middle Ageg1831) is suggestive of the existence of concbptslering on
the ‘nature of things,’ or natural law.

Unlike the claim made by natural law theorists, i§ay canvassed the view of
legal relativism. In other words, there is no unsat law as every law is culture-
specific and limited by time, space and geograpfe implication of this
position is that law is not as durable as the @iaw school suggests and, more
important, its contents are a function not of mbyacal demands but of the
exigencies of the society in question.

With this background in mind, the following coulc Isaid of the historical
approach to law as canvassed by Savigny:

(a) The concept of received law is anathema;

(b) Law is inferior to the custom of the people. Theref custom of the
people must be their laws;
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(c) Law personifies the people, and signifies a paradjtheir values;

(d) There is no universal law. The universality of lewimited by geography
and culture;

(e) Law is not static. It is amenable to development;

() There is no law giver. Law comes from the people.

According to him, the growth of law is a functiohtbe interface or interaction
between one generation and another generationstféegth or weakness of the
law is traceable to the people. Law and languagearith when the people
flourish and die when the people lose their indrality. Therefore, he said that:

Law grows with the growth and strengthens with #teength of the
people and finally dies away as the nation losesétionality or as a
people loses its individuality.

The morale here is that law exists to serve hunmahkiot the other way round.
Consequently, there should be no room for unjustslar laws that are
inconsistent with the aspiration of the people.

3.2CRITICISMS OF VON SAVIGNY

Savigny was an apostle of home-grown law, law fastd after the character and
nature of the people. There is much utility derlealbom such a law. First, the
people would be used to the laws by which theyganeerned. Second, flowing
from the first point, the State may not need tonspmuch on law enforcement
since the people or most of them would, anywayebly societal laws.

But how contemporarily realistic is Savigny’'s histal perspective to law? His
theory is subject to criticisms for many reasons.

First, thevolkgeistis perceived by many as fictional, incapable afgby and of
little value in jurisprudential analysis. AlthougBavigny’s nationalistic vell
might have endeared him to like minds, his defomitior description of the
volkgeist— the nucleus of his proposition — as resemblangpgiritual communion
of people living together, using a common languagd creating a communal
conscience’ was neither here nor there. In hetex@ges societies, it would be an

82



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

uphill task to locate that ‘communal consciencertaps, his theory was meant
to apply to highly homogenous societies but hendidmake this clear.

Second, Savigny overestimated or overrated thenpgtef custom. It is true that

custom, being a mirror of accepted usage, has & twlplay in cementing

sections of the country together. But the utilifycastom is limited in the face of

societal complexities, the challenge of developmett. What happens, for
example, if a country hitherto free of earthquakes become prone to such
natural disaster? Of course, there would be naiegisultural code governing

the area, it would be recondite. Therefore, it widoé rational and pragmatic for
the country affected to import laws from jurisdicts that have had the
experience of earthquakes.

Within the context of African experience, we mayk @be extent to which

customs determine the laws of Anglophone, Francopltamd Lusophone Africa.
Evidently, these parts of Africa were colonizedthg English, French and the
Portuguese respectively. The colonists came witir ttaws many of which

displaced pre-existing customs. Although indigenpa®ple initially rejected

such displacement, they have come to accept anneiany of such laws in their
legal systems at independence and beyond. In Idigen example, the received
English Law (common law, equity and statutes of egah application) has

become part and parcel of Nigerian law.

Third, Savigny has been cited for inherent incdesisy. He advocated the
nationalism of laws. As a German, this meant thatn@n legal system must be
based on German customs. lronically, however, lmenended a refined
system of Roman law for German people. This waslatey against the intent
and purposes of the volkgeist because by no streftdine imagination were
Rome and Germany one and the same thing. As Cucxortludes, the
suggestion that legislation predicated upon thatsph the principles of Roman
law would have coincided with the demands of then@a ‘folk spirit’ is not
easy to sustain.

In contemporary times, the irrelevance of Savigmgsocacy is glaring. This is

because in our global village, there is mutualrhaiependence so that, according
to need, countries freely import foreign laws irteeir legal systems. For

83



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

example, Ethiopia’s Haile Selassie employed the¢hd’rofessor, Rene Dafr, to
write the country’s Criminal Code, which was fasted after the French law.

Note that the provisions in many international Gamions signed and
domesticated by most countries were originally adbstoms or the foreign laws
of very few countries. Although their domesticatidnes not undermine the
importance of customs, it demonstrates the graosgaliion of Savigny’s thesis
on custom as the substructural or basic sourcavof |

4.0CONCLUSION

This Unit focused on Savigny’s perspective to ledg@lelopment. We examined
his emphasis on history as the basis of developrokiat people. History has
several strands including legal history. Law depsl@imultaneously with the
development of the people. Law is not createdydives. That law is authentic
which reflects the volkgeist or the spirit of thegple. Such approach convinces
the people that the law is theirs and they wouldtlikely be compliant with the
law. Consequently, it would cost the State littenothing to enforce such law.

However, Savigny is criticised for privileging cast over legislation because
history shows that most States have relied heawilylegislations. Moreover,

most legislations have derived from foreign jurtdidins. Again, Savigny is

accused of hypocrisy to the extent that he twisisdheory to accommodate the
application of (foreign) Roman law in German temyt

5.0SUMMARY

The historical approach to law holds that legalel@yment is a function of the
people. In other words, the law is tied to the mp@ilture or tradition of the
people. Savigny perceived law as reflective of $p@it of the people, the
volkgeist To him, legal development is evolutionary, notalationary. Laws are
to be found, not made or given. According to Sayidegal development passes
through the early stage of unwritten custom, thedifecation of those customs
and, lastly, purposeful legislation.

He denies the universality of law. [Recall that €@ defined natural law as
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unchanging, universal and everlasting]. In denyaw these qualities, Savigny
emphasized the temporality of law and, the impasanf time, space and
geography in legal development. In other words, i@ggv argued for the
relativism of law.

However, Savigny is criticised on several grounds.
6.0 TUTOR-MARKED ASSIGNMENT

The people-oriented approach of Savigny does nwiune his theory from harsh
criticisms. Discuss.

7.0REFERENCES/FURTHER READINGS
1. J.M. ElegidoJurisprudencdlbadan: Spectrum Law Publishing, 1994).

2. L.B. Curzon, Jurisprudence 37 (London: CavendisibliBhing Ltd, 2°
Edition, 1995).
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1.0INTRODUCTION

In continuation of our examination of the histotisahool of jurisprudence, we
will focus on the works of Henry Maine in this UnW/e will look at the three
stages of legal development, static and progressigeeties, and the change from

status to contract.

Lastly, we will consider some of the criticismstbé approach adopted by Henry
Maine.

2.00BJECTIVES
At the end of this Unit, you will have the capadiby
> Assess the legal developmental stages of socieinek;
» Evaluate the relationship between status and atntra
3.0MAIN CONTENT
3.1STAGES IN LEGAL DEVELOPMENT

Maine’s deep knowledge of early society resultetli;myemphasis on man’s deep
instincts, emotions and habits in historical depeient. According to him, law
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can be understood as a late stage in a slow-egplpattern of growth. He
believes there are three stages in legal developmearly societies — law as the
personal commands and judgements of patriarchatsulaw as custom upheld
by judgements; and law as code.

In the first stage, absolute rulers dominated.ds\the age of the divine rights of
kings, where the king could do no wrong. Systemutdrship was absolutist and
draconian. There were no principles governing gaaece; only the whim and
caprice of the king reigned. Recall Austin’'s comuham who was above the law,
and whose commands must be obeyed by inferiors.

The second stage is heralded by the decline ghdlaeer and might of patriarchal
rulers. In their place, the oligarchies of politiead military rulers emerged. The
oligarchies claimed monopoly of control over thetitutions of law. Notice that
Nigeria could be said to have experienced this umdiétary regimes where
rulers of the period manipulated the legal systbnough decrees and edicts.
Maine maintains that the judgements of the oligaslevolved or solidified into
the basis of customs. But the customs are largelyritten, giving interpreters
the opportunity to enjoy a monopoly of explanation.

In the third stage, which represents the breakirtge monopoly of explanation,
codification characterizes the legal system. Exaspiclude the Roman Twelve
Tables and Solon’s Attic Code.

SELF-ASSESSMENT EXERCISE 1

Enumerate and discuss the three developmentalsstagea society is destined
to experience.

3.2STATIC AND PROGRESSIVE SOCIETIES

Maine further propounded that for the purpose efdbvelopment of law, society
can be categorized into two: static society andj@ssive society.

Static or stationary societies did not move beyihedconcept of code-based law.
In this society, reference to the code answeretkglll questions. According to
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Maine, members of the society were lulled intoltle&ef in the certitude of code
and were, therefore, unwilling to reform the law.

On the other hand, progressive societies were tobed in Western Europe.
These societies were dynamic and amenable to tefgaim. They brought about
the development and expansion of legal institutions

In the development of law in progressive societidgaine identified the
characteristic use of three agencies — legal fisti@quity and legislation. Legal
fictions are mere suppositions aimed at achievimgfige by overcoming the
rigidities of the formal law. Cast your mind backthe clash between common
law and equity which was finally resolved in favoaf equity through the
Judicature Act 1875

According to Maine, legal fictions help to amelitwahe harshness of the law. A
classical example he gave was the institution efRleman fiction of adoption.

He called equity a secondary system of law. Itnokad a superior sanctity
inherent in its principles which exist side by suwligh the law. In many cases, it
could displace the law. Recall again the confletiween common law and equity
that we referred to in the preceding paragraph.

Legislation represents the final development of . It is an institution
through which various laws in the society are reduinto writing or codes.

3.3MISCELLANY

The raw material Maine used for his legal analygs Roman law. In Roman
law, Pater Familiawas the only person invested with capacity to i@mt He
alone could act for and on behalf of his wife, dreh and slaves. Subsequently,
there was development fropater familiato familia and topersona the highest
form of development of the person.

Maine is also known to have commented on ‘statod’ ‘@ontract.” He said that
“the movement of progressive societies has hithegen a movement from
status to contract.” In explaining this stateméfajne said that in early times an
individual’s position in his social group remaindtked; it was imposed,
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conferred or acquired. He just stepped into it.adeepted such fate as he found
it. He could do nothing about it. Later on, howeweere came a time when it
was possible for an individual to determine his owestiny through the
instrumentality of contract. No longer was anythimgposed on him from
external forces; he was now in charge: from slavarg serfdom, from status
determined at birth, from master-servant relatignsto employer-employee
contract. The morale is that society moves frortustéo contract. In ancient law,
(status inheritance) was of the essence but in maosteciety it is consideration
(contract).

SELF-ASSESSMENT EXERCISE 2

Maine’s categorization of societies into static gmdgressive societies is more
apparent than real. Discuss.

3.4CRITICISMS OF MAINE

Maine is criticized for oversimplifying the natuamd structure of early society
for the following reasons:

Early society does not show an invariable pattdrmovement from the three-
stage development of law — from personal commanu$ jadgements of
patriarchal rulers through law as custom uphelgudgements to law as code.

The so-called rigidity of the law has repeatedlgrbehallenged by contemporary
anthropologists who are of the opinion that priv@tpeoples were adaptable and
their laws flexible.

Also, there were matriarchal societies just asethegre patriarchal societies.

Furthermore, it has been observed that status Woesecessarily gravitate to
contract. Rather, the opposite development has Ipessible. For example,
social welfare legislation in advanced countriessiatus-based. In the US,
‘affirmative action,” a policy that is predicated é\fro-Americanism, is status-
based. Also, in Canada, the status of a single enathrecognized in law.

89



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

4.0CONCLUSION

In this Unit, Maine brought his knowledge of earlsocieties to bear on legal
development. His approach re-affirms the utility lotory in understanding
today and tomorrow.

However, in his study of static and progressiveiet@s, he tended to take too
much for granted. This is evident in the fact tintre are very few societies that
can be strictly categorized as static or progressiWhat you are most likely

going to find is a bit of this, a bit of that, ohgbrid.

Finally, we conclude by saying that although Malived up to his historical
commitment, he overlooked the dynamics that havaragterized societies
across ages.

5.0S SUMMARY

This Unit considered Maine’s contribution to thestbrical approach to law. It
looked at the three stages of legal developmend, static and progressive
societies. Moreover, we examined his contributionthe area of the social
mobility from status to contract. Finally, we catesied some criticisms directed
against his methodology.

6.0 TUTOR-MARKED ASSIGNMENT

There has been more of a change from contracttassin contemporary times.
Discuss.

7.0 REFERENCES/FURTHER READINGS

L. B. CurzonJurisprudencdéLondon: Cavendish Publishing Limited, 1998).
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MODULE 4 SOCIOLOGICAL SCHOOL OF LAW

Unit 1 Scope of Sociological School (1)
Unit 2 Scope of Sociological School (2)

91



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

UNIT 1 Scope of Sociological School (1)
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3.2 Jhering
3.3 Ehrlich
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1.0INTRODUCTION

This Unit 1 in this Module introduces the discouasesociological approach to
jurisprudence, looking at the contributions of Jngr(1818-1892), a German
jurist; Erlich (1862-1922), an Austrian jurist; ardurkheim (1858-1917),

founder of the French school of sociology. Unit @l Weok at the works of Max

Weber (1864-1920) and Roscoe Pound (1870-1964).

The Sociological School of jurisprudence considess or legal development
from the perspective of the people in the socigrceiving law as a social
phenomenon, it posits the harmonization of law wiit& wishes and aspirations
of the people. In other words, it insists on thenf@y between law and the
interests of the people. Therefore, if law becomesnsistent with the people or
even violates their interests or expectation, dashis not worth it. Such law is
not people-oriented.

We may draw a comparator between the sociologleabryy and the historical

approach because they are both people-centredoWwehowever, that while the
sociological approach considers the here and nothefpeople, the historical
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approach looks at the past or the history of theplse

The sociological approach offers a window of oppoityy for legislators and
reformers to take into account contemporary intsred the people in the
performance of their duties.

2.00BJECTIVES

At the end of this Unit, you will be able to:
» Analyse the law in early societies and in conterapoones; and
» Assess the role of ‘living law’ in modern legal édéapment.

3.0MAIN CONTENT
3.1SOCIOLOGICAL APPROACH

The term ‘sociology,” which was invented by Comi&48-1857), is the study of
the behavioural pattern of people in relation tceithenvironment or
surroundings. Within the purview of sociology, laws regarded as a social
phenomenon which reflects human needs and aspirafious, Faris (p.149)
defines sociology as:

[A] branch of the science of human behaviour tlesgks to discover the
causes and effects that arise in social relatiomsng persons and in the
intercommunication and interaction among personsgraups’’

The Sociological School of Law is a collection afademics and practitioners
committed to the study of law as a social phenomena other words,

sociological approach to jurisprudence is the stofdiaw in its social setting or
as a social institution. In hislechanical Jurisprudencél908), Roscoe Pound
explains that sociological movement in jurisprudeisc

[A] movement for pragmatism as a philosophy of l&er; the adjustment

20 L.B. Curzon, Jurisprudence37 (London: Cavendish Publishing Ltd"2
Edition, 1995).

93



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

of principles and doctrines to the human condititimsy are to govern
rather than to assumed first principles; for pgttine human factor in the
central place and relegating logic to its true pasias an instrument.

In order to do justice to this topic, we shall beking at the theories of Jhering;
Erlich; and Durkheim.

3.2JHERING

To Jhering, law existed to protect societal interesd individual interests. But,
as would be expected, the two interests are oftemoss-purposes. When such
occasion arises, law coordinates and mediates ansttial conflict between
them. Law impartially mediates and resolves the meting interests. Despite
such conflict, he stressed the mutuality of botterests because, afterall, the
object of the society is to secure and guarantesdhisfaction of human wants.

Note that law is purpose-driven. In other wordsy Exists in a social setting to
achieve some social purposes. For example, thenpteao the Constitution of

the Federal Republic of Nigeria (CFRN) 1999 dedafia part that the

Constitution exists “for the purpose of promotirte tgood government and
welfare of all persons in our country on the pnhes of Freedom, Equality and
Justice, and for the purpose of consolidating thaylbf our people.”

According to him, interests determine, dictaterdluence purpose. For a proper
understanding of the law, interests behind it nesthoroughly studied. The law
aims at the equalization of conflicting social netgs. In effect, the law is ‘the
realized partnership of the individual and society.

Jhering believed in the relativism of law. Accomglito him, societal purpose and
standards will change in time and space. Theretbeejdea of the existence of
“immutable natural law” as an absolute guide toiaoand legal activity is
unrealistic. In other words, Jhering rejects a arsal law that will minister to the
needs of all at all times.

He was of the view that law aims at creating ufigm diversity. In his view,
law aims at the good of the society and permitgviddals to realize their
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purposes. Law is the mediator, the balancer and haenonizer. Legal
institutions enable man to add to the quality sflheing.

SELF-ASSESSMENT EXERCISE 1
How does the CFRN 1999 reflect the sociologicabtiief Jhering?
3.3ERLICH

In his Fundamental Principles of the Sociology of L&®12), Erlich declared
that the centre of gravity of legal developmens li®ot in legislation, nor in
juristic science, nor in judicial decision, butsociety itself. To him, there were
two sources of law: legal history and developmantg “the living law.” Living
law grows within society. It may be so widespreadstich an extent that it
becomes the basis of the conduct and interactioneshbers of the society even
though it has not been formally proclaimed to keelw.

He differentiated between norms for decision andnsoof conduct. Norms for
decision are laws, rules and regulations in theafof the Laws of the Federation
of Nigeria (LFN), Statutes, Acts of the Nationals&snbly and judicial decisions
thereon. On the other hand, norms of conduct dfegeererating social rules
dependent upon no superior sanctioning authorityes€ are moral codes
applicable to persons as individuals or as memtifesecial clubs.

He recognized the existence of a gap between lilavg and positive law.

Against this background, therefore, it is the dotylegislators and judges to
recognize the reality of this gap in order to coope with legislations and

decisions that will give vent to the yearnings aspirations of members of the
society or polity.

But what if the living law is damaging to the irgst of the people as a whole or
to the greatest happiness of the greatest number?ekample, is Erlich
understood as suggesting that since corruptionaapge be part and parcel of
the Nigerian life that the National Assembly shofitdl a way of recognizing the
gap between the current anti-corruption regime thedliving law’ of rampancy
of corruption and, therefore, find a way of legislg corruption into existence?
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To the extent that Erlich did not qualify the apphility of his theory on ‘living
law’ we could take it that his theory would accontate such legislation of
corruption into existence.

However, because we know the deleterious effectscafruption, such
proposition would be unacceptable. Herein liesinlaelequacy of Erlich’s theory.
As attractive as his theory may have been or salynbe failure to make
allowance for exceptions, that is, situations wheeeliving law can or must be
suppressed or undermined weakens the strengtis didory.

Note that living law can function best if it harmoes with the moral
consciousness of the society. There was a timasikorly when slave trade and
racism were living laws. In fact, they were actyddégislated into positive law.
But the fact still remained that the practices werg. When the anti-slave trade
and civil rights movements emerged to dislodge litamg laws, they were
ferociously resisted by those who benefited froma liwing laws. It took the
persistence and political will of several Statesetdorce the law against the
practices. In contemporary times, those living ldnase been replaced by liberty
of all and the freedom of blacks.

SELF-ASSESSMENT EXERCISE 2
Living law should form the basis of legislationNigeria. Discuss.
3.4DURKHEIM

Durkheim perceived law as an ‘index to the leveldavelopment’ within a
community. In his investigation of the developmehtarly societies, he found
various levels of social cohesion or solidarity. ¢é@egorized such solidarity into
two: mechanical solidarity and organic solidarity.

A mechanical solidarity society is marked by un@selopment, uniformity of

values, low level individualism and mutual assistarLaw tends to be strict and
repressive while sanctions are severe. This isusectnere is usually the belief in
offender-oriented penal system. The system isdcetfect that the offender must
be severely punished for the purposes of retribuaod deterrence. In other
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words, this society exhibits communal tendency whene may be another’s
keeper.

On the other hand, a society with traits of orgaswotidarity is more advanced.
Herein, there are specialization, division of lah@nd individualism. In organic

solidarity, the penal policy is victim-oriented. U39) restitution tends to replace
mere vengeance. Here, the objective is not to puiig to restore the state of
things tostatus quo ante bellum

Durkheim was a moralist and believed that law detifrom the morality of the
society. Law and morality produce an amalgam & which bind individuals to
society. He demonstrated his moral credentials fyilgging laws emanating
from the morality of the people over any other l&ov, example, in the area of
crime and punishment. According to him, an actrisminal when it offends the
collective societal conscience. To him, memberthefsociety are not shocked or
angered by conduct merely because it is a crimkdpglation (nala prohibitg
but because it shocks societal collective conseigmala in s¢. He located the
purpose of punishment not in the theory of det@edout in the need to satisfy
the common consciousness, that is, societal semigméle believed that the
punishment of an offender is ‘reparation’ offeredtlie feelings of members of
the community.

However, Durkheim’s approach to law could not ingsrenany jurists because he
failed to back up his claims with necessary datarced from field work.
Additionally, his ‘social solidarity’ is criticizedn the ground that there is no
necessary correlation between solidarity and thkellef civilization. Also, his
mechanical solidarity is doubted because recenéarek has shown that
primitive societies were not necessarily repressikather, there is evidence of
non-repressive primordial systems.

Also, he is criticized for tying earlier societisthe principles of retribution and
vengeance. This is because experience and resbaxeh shown that many
primitive societies embraced justice system thabased on restoration of the
victim to status quo ante bellunin fact, there are many modern legal systems
which prioritize the penological theories of retfion and vengeance over
reparation, which makekex talionis the focal point of the criminal justice
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system.
4.0CONCLUSION

The Sociological School of jurisprudence attemptdook at law against the
background of the people it is meant to govertelteves that law cannot exist
in the absence of the people, that law must be gradtparcel of the people in
order to command legitimacy.

However, though ‘living law’ as propounded by Ehlidiarmonizes with the

aspirations of the people, it gives cause for socorecern. This is especially so
where such living law does not immediately or uéitely promote the well-being

of the people or society. An instance is corruptramch persists across every
nook and cranny of Nigeria. Do we then legalizergption? For enlightened

self-interest, many societies have been able tograze the limitation of the

living law theory and rejected the temptation tgiséate such law into existence.
Thus, even in Nigeria, corruption is rather suppeeshan promoted.

We may end this discussion by stating that therdmrttons of the sociological
arm of jurisprudence to legal thought cannot ber@wphasized. They assist us
in aligning our legislation with the wishes and iesjons of the people whose
conduct it is meant to regulate. However, it is arignt to realize the limitation
of the theory.

5.0SUMMARY

This Unit commenced with the background look at tfeaning of sociology —
which was coined by Comte — and the sociologichbstof jurisprudence. The
School is a collection of academics and practitisrammitted to the study of
law as a social phenomenon. Proponents we condideckided Jhering, Erlich
and Durkheim. Jhering examined the conflict betwsenietal interests and
individual interests, and the mediating role of .I&¥e also stressed that against
the background of the fact that societal purposeséandards change in time and
space, it was unrealistic to insist on the exisgtewic'immutable natural law.”

The contribution of Erlich centred on the distioctihe made between legal
history and development, and living law, and betweerms for decision and
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norms of conduct. Living law grows within socie@yd it may be so widespread
as to be the basis of conduct of the people.

In investigating the development of early societles categorized such societies
into mechanical solidarity and organic solidarityhile law tends to be strict and
repressive in the former, it is usually humane aestorative in the latter.
However, Durkheim’s theory is believed to have beescientific. His theory has
also been faulted for its failure to properly ampate the nature and character of
earlier societies.

6.0 TUTOR-MARKED ASSIGNMENT

Critically examine the relevance of Durkheim’s thedo the Nigerian legal
order.

7.0REFERENCES/FURTHER READINGS

L.B. Curzon,Jurisprudenced7 (London: Cavendish Publishing Ltd" Edition,
1995).
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1.0INTRODUCTION

Building on Unit 1, Unit 2 examines the theoriesvdix Weber (1864-1920) and
Roscoe Pound (1870-1964). Weber was a German ,juesbnomist and

sociologist whereas Pound was the Dean of Harvasmd &chool. While Weber

sees law as social institution, Pound perceives ian instrument for balancing
the security of society and individuals.

Regarding Weber, we will look at his categorizataord analysis of the types of
authority — traditional authority, charismatic autiy and rational-legal
authority.

In connection with Pound, we will consider his véewn interests, types of
interests, and the way and manner in which lawreaalve the conflicts amongst
the variety of interests in the society.

2.00BJECTIVES
When we are done with this Unit, you will be alde t
> Establish the relationship amongst traditional arty charismatic

authority and rational-legal authority in contengrgr modes of
governance; and
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» Evaluate the possibility of law to resolve the dotd of so many interests
within the society.

3.0MAIN CONTENT
3.1MAX WEBER

Max Weber was concerned with social order. Inlas in Economy and Society
(1891), he located the essence of social orderorms and the capacity to
enforce them. To him, it is power that makes the édfective. And power is the
ability of persons or institutions to affect thellvand behaviour of others by
coercion or the threat of such coercion. Animatngropelling the exercise of
such power is the acceptance by society of legigraathority. Such authority is
said to exist where those persons accept theirsrae a living embodiment of
the idea of “power through authority.”

3.1.1Types of Legitimate Authority

In the aftermath of his investigation into the leg&tory of societies, Weber
found that there are three types of legitimate @uithas follows:

(a) Traditional Authority

This type of authority existed in consequence @& tommunity’s long
habituation to the concept of legitimacy basedradition. Obedience of
constituted authority was predicated not on enata@ds but upon the
belief that the rulers had an authority conferrgdtiadition. Recallthe
divine rights of kinggnd the concept dhe king can do no wrond@hese
were geared towards giving transcendental covetagie conduct of
rulers in distant ancient past and insulating theiership from legal
restriction. In other words, rulers of the age uestion were elevated over
and above ordinary citizens; they were treatedods gr demi-gods.

I. Charismatic Authority
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This is the authority derived from the charismdt(gf grace) of an extra-
ordinary person — hero, prophet — who seems toeested or endowed
with superhuman powers. Revolutionary leaders wsidh authority in
the first years following their victorious revolatis. Notice that from the
early 1960s till around 1990s, military take-ovértloe reins of political
power was rife in Africa. Coup plots were celebdaby the people in the
belief that some persons in messianic mission lawreed. Many leaders
who emerged from the overthrow of the old order tadwhrismatic
authority. The people attributed to them the ektnasan capacity to make
things happen for the benefit of the people. Buthatend of 1990, and
nothing really to attest to the genuineness ofgéesons in the saddle,
things fell apart. As the so-called messiahs cadt deliver goods and
services, as they privileged their personal comforer that of the
generality, the people lost faith in them amgso factgo the charisma
vanished. Therefore, the ensuing contradictionagr lgetween expectation
and fulfilment undermined and destroyed the badisthe ruler’s
charismatic authority.

ii. Rational-legal Authority

This kind of authority is impersonal. It is chaextzed by belief in the
legality of legislation. Obedience is gained naitly traditional nor

charismatic authority but by virtue of the belief the legitimacy or
validity of parliamentary/constitutional supremaaevhich regulates the
way and manner power is exercised amongst the afrig@vernment, and
the rights and duties of citizens. For example, @E€RN 1999 is a
manifestation of rational-legal authority. Authgriaittaches not to the
occupant of the office but to the office itself.rfexample,S. 308on the

immunity of the President, Vice President, the Gowe and Deputy
Governor exists not to benefit the persons occupttrese offices but to
dignify the office. That is why the section appl@sly to the extent that
the person in question is an incumbent.

Weber noted that this type of authority guarantessainty, predictability and
stability within which a law of contract developse, therefore, concluded that it
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is a fertile ground for the development of a cd@txiety.
SELF-ASSESSMENT EXERCISE 1

Critically examine the statement that the threees$ypf authority are identifiable
in contemporary systems of government.

3.2ROSCOE POUND

Roscoe Pound — who was a dean in Harvard Law Sehisdknown to have been

the most influential proponent of the American $tmgical jurisprudence. He

essentially saw law as a social institution created designed to satisfy human
(individual and social) wants.

He agonized over the fact that traditional schbligréocused almost exclusively
on the law in the textbooks to the detriment of g in action. Law in action
refers to the law that actually reflects the cutreehaviour of the people. In
other words, he was of the view that the societu&hbe the focal point of law
and legal development, that the social mass muableeto influence the law that
regulates their behaviour. This approach has thengal to, in the long run,
eliminate unjust laws. Essential features of tlyalerder were the securing and
protection of various (often competing) interestghe society. He dwelt much
on interests. In hiOutlines of Lectures on Jurispruden¢®¥43), he defined
interest as:

a demand or expectation which human beings eithéividually or in
groups, or associations or relations, seek tofgatifwhich, therefore, the
adjustment of human relations and ordering of hulmamaviour through
the force of a politically organized society muad account.

Note that legal protection of interest is usuakpressed by conferring the status
of alegal right on it. He identified and classified interests ittwee groups —

individual interests, public interests, and soti&drests.

Individual interests are ‘demands or desires in@dlin or regarded from the
standpoint of the individual life.” They inclugeersonality(consisting of interests
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relating to an individual’s physical and spiritedistence, for example, physical
security, health, freedom of will, privacy and deiigies, beliefs and opinions);
domestic relationgincluding interests of parents and children dmel grotection

of marriage); andsubstance(comprising interests of property, succession and
testamentary disposition, freedom of industry, mitand association, that is,
those claims or demands ‘asserted by individualditla of the individual
economic existence.’

Public interests are ‘demands or desires involwedin looked at from the
viewpoint of life in a politically organised socyetasserted in title of political
life.” They include the interests of the State ¢darsed as a juristic person, that is,
its integrity, freedom of action and security; antérests of the State considered
as the guardian of social interests.

Lastly, social interests are those ‘wider demandgesires involved in or looked
at from the standpoint of social life in civiliseciety and asserted in title of
social life.” Such social interests enumerated lmurfel are many and they
comprise:

(a) General security, including claims to peace andeorghgainst those
actions likely to threaten the very existence ofiety), safety, health,
security of transactions and acquisitions;

(b) Security of social institutions (domestic, religs&u political and
economic);

(c) General morals, that is, security of social lifeaiagt acts offensive to
general moral sentiments;

(d) Conservation of social resources, e.g., use angeceation of natural
resources, protection and education of dependants @efectives,
protection of the economically-dependent.

(e) General progress, which is the assertion of theakgmoup toward higher
and more complete development of human powersydinal economic
progress (freedom of property, trade, industry),litipal progress
(freedom of criticism), cultural progress (freedomof science,
improvement of education and aesthetic surroundany)

(f) Individual life, involving the claim or demand o&eh individual to live a
full life according to society’s standards.
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With this array of interests in a society, it islyora matter of course that
contention, conflicts and controversies will arisieaw then does Pound expect
these interests to harmoniously exist in the sgeiétis response is that law is
really about reconciling, harmonising, or comprdngs these conflicting
interests either through securing them directly amenediately or through
securing certain individual interests so as to @ffect to the greatest number of
interests, or to the interests that weigh mostun dvilisation with the least
sacrifice of other interests. All he appeared toshging is if all the interests
cannot be enforced then most of the interests dhoellenforced. Alternatively,
certain interests must be prioritized over othemsl &nforced with minimal
collateral damage to other non-priority interegtsund was of the opinion that
the concern of the law is to satisfy as many irgisr@as possible and to resolve
any conflicts amongst the categories of interesthdd identified.

He used ‘social engineering’ as a metaphor. Acogrdio him, law is an
instrument of social engineering, for balancing peting individual, public and
social interests within the society. In doing souRd argued that the tools of
rules, principles, conceptions and standards nausintiployed.

As society progresses, Pound noted that ‘new ist€ravill emerge or evolve.

Notice that international human rights law has essed the evolution of new
generational human rights in addition to the tiaddl first and second

generational rights. Recognition of such new irdeyewould be realised
subsequent to their being tested by referenceutal‘jpostulates’ of a civilised

society. Those postulates embody societal valuesh $eference would enable
legislators to consider possible modification oflues through legislative

reforms. According to Pound, pursuant to the pas#sl, the citizens in a civilised
society are entitled to assume:

(a) That others will commit no intentional aggressigon them;

(b) That they may control for beneficial purposes wihaty have discovered,
created or acquired,;

(c) That promises will be carried out in good faith @hdt unreasonable and
unjust enrichment will be prevented as far as fssi
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(d) That persons engaged in a course of conduct wilWw#@b due care so as
not to create unreasonable risk of injury to others

(e) That citizens shall be entitled to assume thabtireens incident to social
life shall be borne by society; and

() That, as a minimum matter, ‘a standard human &felll be assured to
every citizen.

Pound’s approach was for a functional approachate. Also, his approach

harmonizes with that of the utilitarian school whipropounds the greatest
happiness of the greatest number of people. Alivas mostly concerned about
was the need for the legal order to influence ¢atreeds so that the law would
not appear foreign or alien to the people. He wasefore, desirous of bridging
the gap between the law in textbooks and the laaciion.

However, against the backdrop of the foregoindgalied to tell us if the interests
he identified are exhaustive. Moreover, he haseen able to convince us about
how conflicts generated by the variety of interesta be resolved. Although he
indicated that this can be done by weighing andrmahg, he failed to elaborate.
When you have to weigh, then certain interests rmgive way. What parameter
do you use to weigh or measure? Although he exgebte minimum of interests
to be trampled upon, it is still the case thataiartnterests would be sacrificed.
If he adopted the utilitarian theory, then it meamsgority rights would have a
raw deal.

Again, note that ‘civilization’ featured in his dgsis of conflict resolution. But
this should not imply that those considered to beiwlised cannot resolve
conflicts. Note that if mediation is a yardstickr fmeasuring the level of
civilisation, then those said to be uncivilised &deen erroneously labelled. This
iIs because in these ‘uncivilised’ societies, caisliare mediated and controlled
by institutional mechanisms.

SELF-ASSESSMENT EXERCISE 2

The interests identified and discussed by Poundaarenany and unwieldy. Do
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you agree?
4.0 CONCLUSION

This Unit dwelt on the theories of Weber and Poungber introduced us to
different types of authority including traditionauithority, charismatic authority
and rational-legal authority. We note that in medsystems of government,
rational authority is most popular. That is notsay, however, that traces of
traditional and charismatic authority are missifigey may even be observed or
noticed in systems renowned for rational-legal antir But note that their
influence is declining in modern governance of peop

Pound focused on various interests in the soctbst is, individual interests,
public interests, and social interests. To him, [#ve played a mediatory role in
resolving the conflicts which are bound to emarieden such array of interests.
However, resolving such conflicts is easier sa@htldone, and minority rights
are usually sacrificed in the process.

Finally, we may conclude by stating that the cdnittion of the duo can be taken
as a recipe for resolving conflicts within the sbgi This is more so in modern
democracies where dissent or alternative views emeouraged. The task,
therefore, is for persons entrusted with rulersbipe able to take benefit of their
theories for resolving or harmonizing conflictingerests.

5.0SUMMARY

This Unit was the concluding part of our consideratof the sociological
approach to law. It looked at the theories of Wedred Pound. Weber located the
essence of social order in norms and the capaxigntorce them. Power makes
law effective. Propelling the exercise of such powehe acceptance by society
of legitimate authority, which he categorized intwee — traditional authority,
charismatic authority and rational-legal authority.

While traditional authority rests on appeal to thiad, charismatic authority is

predicated on the charisma or personal qualityhef tuler, an extraordinary
person or hero. Rational-legal authority is impaepcharacterized by belief in
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the legality of legislation. Here, obedience isused neither by traditional nor by
charismatic authority but pursuant to rule of lawhis type of authority
guarantees a certain, predictable and stable dawelot of capitalist society.

On his part, Roscoe Pound, the most influentialppnent of the American
Sociological jurisprudence, saw law as a sociditutgon created and designed
to satisfy individual and societal wants.

He delved deeply into the study of interests, whiehdefined as a demand a
demand or expectation which human beings seektisfysaHe identified three
types of interests, individual interests, publitenests, and social interests. In
handling the controversies or conflicts that wilisa out of this assemblage of
interests, Pound said that it was the duty of #ve to reconcile, harmonize and
compromise these conflicting interests. In thisseeraw is an instrument of
social engineering, for balancing competing indiNt public and social
interests within the society.

He also said that as society progresses, ‘newestigrwill emerge. It is against
this background we recall the evolution of new gatiens of human rights
subsequent to the first and second generationatstig

6.0TUTOR-MARKED ASSIGNMENT

How do you react to the assertion that law is iatég of resolving conflicting
interests in the society?

7.0REFERENCES/FURTHER READINGS

L.B. Curzon,Jurisprudence37 (London: Cavendish Publishing Ltd“ Edition,
1995).
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MODULE 5 UTILITARIAN SCHOOL OF LAW

Unit1 UTILITARIANISM (1)
Unit 2 UTILITARIANISM (2)
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UNIT 1 UTILITARIANISM (1)
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1.0INTRODUCTION

Utilitarianism is a positivistic reaction againshat has been perceived as the
excesses of the natural law school approach to lawts disgust with the
unscientific methodology and metaphysical orieptatiof natural law, the
utilitarian theory seeks ways of meeting the welfaeeds of the people without
allusion or reference to the higher authority ofunal law or even God. The
major proponents are Jeremy Bentham (1748-1832)Jahd Stuart Mill (1806-
1873).

Jeremy Bentham — a jurist, economist and sociarmegr — headed the group of
‘Philosophical Radicals.’ The group canvassed tiecple of utility. Utility has
to do with the usefulness or value of a thing, adpct, a policy, etc. The
utilitarian school of jurisprudence propounds thaility is the standard for
measuring the propriety of our conduct or appro&uhmilarly, the significance or
usefulness of a law is determined by its capaocttynteet the needs and
aspirations of the people.

According to Bentham, law has utility which sagsfithe greatest happiness of
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the greatest number. This is another way of sathagja law would be taken as
acceptable or achieving its welfarist purpose wheaters for the interest of
most of the people in the society.

In this Unit, we shall be looking exclusively at iBbam’s contribution to
utilitarianism by examining such issues as theitatibn principle, quality of
legislation, measuring happiness, etc.

2.00BJECTIVES

At the end of this Unit, you should be able to:
> Appreciate the role of the utilitarian principle the decisions made by
individuals and governments;
» Assess the quality of existing laws; and
» Evaluate the possibility or otherwise of measurithg happiness of
people.

3.0MAIN CONTENT
3.1UTILITARIAN PRINCIPLE

Jeremy Bentham subscribed to the command or theratipe theory of law
which was popularized by John Austin. Such theasgsslaw as the will of the
sovereign who is superior to the addressees ofatliewhich law is backed by
sanctions. Thus, he defined law as:

An assemblage of signs declarative of a volitionosived or adopted by
the Sovereign in a State, concerning the condudbetoobserved in a
certain case by a certain person or class of psrseho in the case in
guestion are or are supposed to be subject toomeip

And he defined a sovereign as:
Any person or assemblage of persons to whose willhale political

community are (no matter on what account) supposedde in a
disposition to pay obedience and that in preferéache will of any other
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person.

As the foregoing would have revealed, Jeremy Benthas a positivist who, in

the tradition of other fellow travellers in the gosst train, disdained natural law
because its metaphysical claim was unverifiableisTlhe derided natural law as
‘nothing but a phrase’ and natural rights as ‘nosseupon stilts.” But that is not
to say that he was not interested in the welfarbushan beings. If that was the
case, he would not be associated with the gre&ispiness of the greatest
number. Note that all he sought to do was to demmatesthat anything that is

beyond human observation or experimentation wasvodhwhile.

He introduced his principle of utility by alluding the senses of pleasure and
pain. According to him, the most important quality human beings was their
sentience, that is, their ability to feel pleasanel pain. He believed the two (that
is, pleasure and pain), to be, self-evidently, eragstof mankind. In his
Introduction to the Principles of Morals and Legisbn (1789, 1832), he
adumbrated as follows:

Nature has placed mankind under the governancewof govereign

masters, pain and pleasure. It is for them alormoiot out what we ought
to do, as well as determine what we shall do. Gn dhe hand, the
standard of right and wrong, on the other the clodinauses and effects
are fastened to their throne. They govern us imvalldo, in all we say, in
all we think.

What he is saying here is that the destiny of nsameid hostage by pleasure and
pain. It is either he is in pleasurable conditiorhe is suffering from some pain.
In other words, man’s life is conditioned by hisspense to the stimuli of
pleasure and pain. Man would do those things frdmchvhis pleasure derives
while at the same time refraining from activitiéstt are a source of his pain.
Pleasure of the senses includes riches, powendBtep, good reputation and
good knowledge. Conversely, pain of the sensesidies privation, enmity, bad
reputation, malevolence, and fear. Bentham assénstdthe pleasure derivable
and the pain emanating from one’s act were theuentiial factors in one’s
decision as to whether to do it or to omit doingea
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To anchor this theory is thgrinciple of utility or theutilitarian principle. Utility

is the quality of an object or action which imbutewith the capacity to produce
some good, satisfaction, happiness or benefit erotie hand, and to prevent or
reduce pain, evil or mischief on the other. In otWerds, utility has to do with
the usefulness of an act or item to an individagroduct is said to lack utility if
it is not useful or where its uselessness is nuoaa tts usefulness. The principle
of utility is the barometer for measuring or evaiog all action. Bentham
explains:

By utility is meant that property in any object, @vhby it tends to produce
benefit, advantage, pleasure, good or happindshi@in the present case
comes to the same thing) or (what comes again éoséme thing) to

prevent the happening of mischief, pain, evil ohajppiness to the party
whose interest is considered: if that party be dbmxmunity in general,

then the happiness of the community; if a particutaividual, then the

happiness of that individual.

As the principle can be used for an individual @ctso can it be utilized to

measure or gauge the goodness or badness of thef lavitate. Therefore, any
law that benefits most people or most people inlasscof the society has

utilitarian value and should be promoted. Whereydaer, such law imposes

burdens on most people, then it fails the testtibifyuand should be rejected. So,
according to Bentham, a utilitarian law is that ddaw that satisfies the greatest
happiness of the greatest number.

3.2QUALITY OF LEGISLATION

The principle is a roadmap to legislators in tltkity of making laws to regulate
the conduct of the people, and a guide in theiosiship between the people and
the government. In law-making, Bentham distinguisbetween thescience of
legislation and theart of legislation Science of legislation is the ability of the
legislature to know the ‘good’; the ability to pretdthe measures that could
maximize pleasure or happiness, and/or minimize pamisery. This would, for
example, entail that the National Assembly sho@dble to project and evaluate
beforehand the effect of enacting an Act to inadghag Allocation Formula or to
pass the Freedom of Information (FOI) bill.
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On the other hand, the art of legislation is thiitglof legislators to promulgate
laws that would have the effect of promoting thed@and reducing the bad. In
other words, it means discovering the means ofziaglthe ‘good.’” Again, this
would imply the National Assembly actually enactiogamending an existing
law that would meet the yearnings and aspiratidn$he greatest number. Note
thatS. 4(2) & (3)of theConstitution of the Federal Republic of Nige(@FRN)
1999 empowers the National Assembly to make laws fer jeace, order and
good government of the Federation or any part tfere

It is, therefore, the conclusion of Bentham that duality of legislation is
proportionate to the ability of legislators to aagu themselves with the
intricacies of the science of legislation and thee @f legislation, and to
effectively put them to practice. To him, a legigla that is programmed to
generate happiness for the community must:

» Provide subsistence if not abundance;

» Provide security. Bentham stated that this wasibst important goal of
the legislature. Security involves protecting mahsnour, status, and
property. However, because liberty was not a gbdhe legislature, any
conflict between the latter and security would hawebe resolved in
favour of security. You may draw a comparator frbhgeria under the
dictatorship of the military. Upon its take-overtbé reins of government,
the military usually suspends or modifies partshaf CFRN dealing with
matters including liberty and human rights for {@rpose of ‘national
security.” It is under this setting that it promalgd several privative
decrees such as the infamous Decree 2, which gedrtite military to
detain individuals without trial; and

» Reduce inequalities. Note that he is credited Wwakiing said that perfect
equality was a mirage.

SELF-ASSESSMENT EXERCISE 1

Describe the process whereby legislators may be tabénact legislation for the
greatest happiness of the greatest number.
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3.3MEASURING HAPPINESS: THE FELICIFIC CALCULUS

But, because the utilitarian theory parades itgsf scientific, how do we
scientifically find out what law satisfies the grest happiness of the greatest
number? In response, Bentham stated that it wasijpeso accurately predict
the consequences of an act and to calculate teatext which it would promote
pleasure and prevent pain. More specifically, hseded that the intensity,
devotion, purity and fecundity of the sensations pbéasure and pain are
measurable. For this purpose, he developed aiffeliar hedonistic calculus.’
With this instrument, we would calculate the sodilals of the amount of
pleasure and pain which an action possesses.

Thereatfter, there would be a quantitative summatidhe happiness each person
derives from the activity in question. He said ttie instrument would assist us
in calculating the social totals of the amount lefgsure and pain embedded in an
action. Ultimately, the use of this device woulddguthe legislature in enacting

only laws that are capable of guaranteeing thetgseaappiness of the greatest
number.

Bentham contended that it was possible to evaltia¢e pleasure and pain
derivable from a particular course of conduct amdva at a comparative
comparison of both. Prof. Curzon explains the psecas follows: an account is
taken of each ‘distinguishable pleasure’ produced person by a given act, and
of each pain similarly produced. The appropriatel@stion would consider the
intensity of the pleasure, its duration, certaiatyd extent. Pleasure and pain
would be added up in order to arrive at the goodaxn tendency of an act.
Individual happiness would thereafter be summed iat‘social total,” each
component being weighed equally. Finally, the r@sglsocial total would be
identified with ‘the common good’ of society, whiththe greatest happiness of
the greatest number.

Note that Jeremy Bentham’'s theory, more specificdtis methodology of
measurement, is predicated upon three assumptions:

(a) That there is accretion to the happiness of anviddal where the
addition made to the sum total of his pleasuregasater than the addition
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to the sum total of his pains;

(b) That the general societal interest is made uphaf $um of the parts of)
the interest of the people of that society; and

(c) That the collective happiness of the society isdased where the total of
all pleasures of the individual members of the eiycis increased to a
greater extent than their pains.

3.4CRIME AND PUNISHMENT

Jeremy Bentham dwelt quite extensively on crimilzaé and punishment. A
summary of his discourse is given below:

» The mischief of an act (or the pain produced therej must be taken into
consideration to the effect that the law must disage acts which
produce pain or evil.

» Criminal law must not be based upon the acceptahdbe division of
offences intomala in se(acts which are wrong in themselves) andla
prohibita (acts which are wrong because the law prohibigsndh An act
cannot be wrong in itself; its wrongness becomesiif@st only in
consideration of its consequences. Where, therefane act does not
produce any harm, it should not be the subjectrohipition let alone
sanctions.

» Upon the basis of the principle of utility, to psghiis to inflict suffering on
an offender, a step that increases the sum of Bwilthe overall object of
the criminal law ought to be an increase in the momty's total
happiness. Therefore, if, in the name of the comtpupunishment is to
be administered, it must demonstrate that the tiegupain will help to
prevent greater general pain. Thus, punishmenttildy if and only if its
eventual outcome results in greater happinesshéomnhole community. It
is in this connection that retribution is deridedbeing of no value.

» Where compensation can be ordered to be paid, nipgisonment or
punishment of the offender is unnecessary.
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» Punishment ought to be severe enough to outweigtpiofit likely to be
gained by the offender. A practical example isEREC Act 2004lt, inter
alia, punishes money laundering and authorizes theursgidreezing,
confiscation and forfeiture of assets derived froamruption and other
financial crimes. In order to properly enforce thegestion of Bentham,
offenders must not only be imprisoned; assets thayed from their
criminal endeavours must be confiscated or forflege that the economic
motive of crime would be erased. In other word® tonfiscation or
forfeiture must restore the offenders to s@us quo ante bellum

SELF ASSESSMENT EXERCISE 2

With the aid of felicific calculus, consider theability of measuring pleasure
and pain.

3.5CRITICISMS OF BENTHAM
(a) Impracticability of Utilitarianism

Philosophers, jurists, psychologists and politicatientists have
condemned Bentham’s philosophy in unison. One efréasons for such
condemnation is the fact that pleasure and painhagkly subjective

phenomena. Secondly, the consequences of an achay not

immediately result in pleasure or pain. So, in tase, Bentham’s theory
would have no base to rest. Moreover, it is obvithet the plank of
utilitarian theory rests on the foundation thatistpossible to predict
effects or consequences of the particular actiotasr so as to allow
antecedent evaluation of whether or not the aairdaw would achieve or
yield maximum pleasure or minimum pain. Howeverman nature

reveals that it is impossible to clearly see theirs well ahead of time
today. Therefore, such prior evaluation is unstili

(b) Imperfections of the Felicific Calculus

His measuring device is incapable of measuringsthme total of pleasures
and pains because the two-some are too subjeotive $0 measured. The
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quantitative calculability of happiness or pain Hasen found to be
empirically indefensible. Therefore, the princigeé utility may, afterall,
not be objective and not better than moral prireganvassed by Natural
Law thinkers.

Recall the derogatory remarks Bentham had madastgaatural law and
natural rights because they are incapable of plbdd. trite that inability
of scientific proof is the major downside of theural law school. But for
a positivist like Bentham, who propounded utilifemism as an alternative
to the inadequacies of natural law, to resort toedhod of proof which is,
itself, in need of proof is, to say the least, asdrvice to the positivist
movement.

His utilitarian principle has even been interpreéeda little more than a
restatement of the natural law doctrine. AccordingSchumpeter in his
Scholastic Doctors and Natural Law Philosoph€r854), utilitarianism is
‘the shallowest of all conceivable philosophiedit&.’ He contendsinter
alia, that utilitarianism is a philosophy of life eslishing a scheme of
‘ultimate values’ — pleasure, happiness, the gstabt@ppiness of the
greatest number. He concluded that the theory bastat an aura of the
‘universal and immutable’ values associated witssical natural law.

(c) Factors Determining Desires

Jeremy Bentham did not mince words in his desomptf the science of
legislation and the art of legislation about whagislators should do to
enact a good law or a law that satisfies the gsedtappiness of the
greatest number. It has been described as a consooae! of law in that
the theory presupposes that the legislator wouldlgipping for the best
law to enact by holding consultations with stakeleos, evaluating the
pros and cons before coming to the conclusion optdg one form of
law or another. No matter the nobility of this ecise, it must be noted
that it is highly unrealistic.

It is true that legislators may receive several me@nda from interest
groups on the utility of a particular bill. They ynalso consider a wide-
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range of options including efficiency, convenienteir selfish interests,
etc. But it so happens that in the great majorityases they are interested
neither in the science nor in the art of legiskatid/e are living witnesses
to how lobbyists steal the show especially in thaitempts to make
legislators pass a law favourable to their buse®ss$his is believed to
have happened in the petroleum industry bill, amdhe regulation of
GSM operators.

Also, it is the case in many developing States ldngislators hardly think
of national interests or the interests of their patnots. In Nigeria, recall
that the FOI bill has had a chequered history enlitends of the National
Assembly. Its passage was delayed not necessabuise the legislators
wanted to exercise caution in the passage of dhaitl might be invasive
of people’s privacy but because they were scarnéfdtisat the law could
be a potent tool in the hands of Nigerians aggmsilic officials who
have routinized the plunder of national wealth. ibetalso that despite
large scale poverty in the land and the freezinghef FOI bill, the law
makers (with the collusion or assistance of the éRee Mobilisation
Allocation and Fiscal Commission) overpay themsslvandsomely from
the national treasury. Recall also that the Govweoiahe CBN, Sanusi
Lamido, has revealed that the National Assemblysaores 25% of the
National budget.

(d) Silence on Justice

Generally, utilitarianism is a moral philosophy wihiseeks to provide a
theory of justice. However, Bentham reduced utility issues of

happiness, pleasure and satisfaction of sensuaikdeghout paying any

attention to the imperative of justice. Thus, alihlo he focused much on
criminal law, he did not even bother to discuss phi@ciples of justice

which ought to determine the rightness or wrongrégsunishment. It is

believed that a discussion of penological theofes he did) without

reference to the justice underlying them is fourmhatlly defective. He

dismissed the notion of justice as a fantasy whies created for the
purpose of convenience.
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(e) Utilitarianism: Majority versus Minority

It is easy in our socio-economic and political disse to render analyses
by reference to the majority. For example, demogcraanajority rule. In
the same vein, the utilitarian theory propounds dgheatest happiness of
the greatest number. This is another way of saghagan action or law is
worthwhile if it satisfies the interests of the wrdy. But what then
happens to the minority? The majoritarian theorg theory that satisfies
the majority and dissatisfies the minority. In atheords, minority
interests can be sacrificed on the altar of majonterests. The utilitarian
theory is undermined by its promotion of the ing¢ref the majority over
that of the minority.

4.0CONCLUSION

The principle of utility as propounded by Bentham ane which seeks to

guarantee the welfare of the greatest happinegs®eafreatest number. Its remit is
to use law as an instrument for realizing the commood. As a principle based
on majoritarian rule, it is or ought to be relevamtcontemporary times where
democracy appears to have been widely acceptdiedsasic minimum for any

modern society desirous of development and progress

However, most of the routes that Bentham chartedhi® materialization of the
principle are highly contentious and subjective.r Bxample, the felicific
calculus for measuring pleasure and pain has nad@tion in scientific
endeavour. It is, at best, a mental construct.

Well, by and large, it cannot be taken away froomtBam that his principle of

utility is one which appears to have succeedealimg complacent States and
governments to the need to make some forms of wmsifaor even good

governance the focal point of governance.

5.0SUMMARY

In our consideration of the utilitarian principlé Bentham, we looked at the
quality of legislation, measurement of happinessne& and punishment, and the
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criticisms of the principle.

Utility refers to value derivable from an actionpnduct, policy, law, etc.
Bentham believed that man is the servant of pleaand pain. Whatever he does
reflects his preference for pleasure or aversiopam. In enacting legislation,
legislators should be mindful of the science ofidigion and the art of
legislation so that the product of these endeavevandd be able to cater for the
greatest happiness of the greatest number. Beeagsed law should seek the
greatest happiness of the greatest number, thdttyisncreasing pleasure and
reducing pain, imprisoning an offender is justifiedly where there is no other
way of punishing him such as the payment of fimafiscation or forfeiture. The
felicific calculus is a device for measuring theagtum of pleasure and pain of
the individual members of the society and, ultiratef the society as whole.

However, the principle has generally been castihdte being impracticable.
More specifically, his felicific calculus is upbdsd as unrealistic. Similarly,
Bentham has been faulted for his failure to apptecthe fact that desires,
pleasures and pains vary from one person to anditeeeover, Bentham is cited
for contempt for justice. He failed to give a prigfeplace to his principle. Lastly,
his theory is criticised for its concern about myoto the detriment of the
minority.

6.0TUTOR-MARKED ASSIGNMENT

The criticisms of the methodology of Bentham are as@rwhelming as to
discredit the entirety of the utilitarian principBiscuss.

7.0REFERENCES/FURTHER READINGS
1. Austin, M. ChinhengoEssential Jurisprudenc@reat Britain: Cavendish
Publishing Ltd, 1995).

2. L. B. Curzon, Jurisprudence(London: Cavendish Publishing Limited,
1998).
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1.0INTRODUCTION

Bentham’s utility principle has been severely cred. In order to ameliorate
such severity, Mill attempted to render a revismnrejecting or reforming the
approaches of Bentham.

This Unit will consider the way and manner he sgtto do this by considering
his position on how the interplay of pleasure aachgould engender the greatest
happiness of the greatest number. Also, we shak lat his appreciation of
justice which Bentham ignored or treated with come

Thereafter, the Unit would consider individual iitianism vis-a-vis social
utilitarianism with a view to locating areas of theommon grounds, and areas
of divergence. It will subsequently attempt harmation of the two sub-
theories.

2.00BJECTIVES
At the end of this Unit, you shall be equipped to:
» Critique Bentham’s utilitarianism;

» Assess the place of individual utilitarianism inntemporary societies;
and
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> Explore the pros and cons of individual utilitaiem and social
utilitarianism.

3.0MAIN CONTENT
3.1J.S.MILL'S RESTATEMENT OF UTILITARIANISM

John Stuart Mill was a logician, economist and gdolpher. He is popular for
having amended or reformed the extremism or inaalgqa of Bentham’s theory
of utilitarianism. Professor Curzon observes thgdiast the background of the
severe deficiency of the Bentham’s utilitarianisktijl erected his edifice of
restatement, restating and qualifying Benthamigarianism.

Generally, Mill disclaimed Bentham’s quantitativelyilitarian approach with
some poetic lines as follows:

It is better to be a human being dissatisfied tharg satisfied;
Better to be a Socrates dissatisfied than a fasfs.

And if the fool or the pig is of a different opimp

It is because they only know their own side ofdlestion;
The other party to the comparison knows both sides.

Mill refined Bentham’s theory through his qualitegi (as against quantitative)
approach. We shall summarize the fundamentalsabf sfinement as follows:

(a) Source of Happiness/Satisfaction

Bentham argued for the maximization of happinesktae minimization
of misery in physical, sensual pleasure. To hirerghwvere other sources
of happiness which were non-physical, and whichvigexd as much
satisfaction as pleasures of the sense. He staatdhie measurement of
pleasure or pain can be made not only quantitgti(gd Bentham did) but
also qualitatively.

He asserted that quality is as much importantptfmore important, than

the quantity, and that small amounts of pleasurag be more satisfying
than large amounts of other, less refined, pleasiBentham considered

123



LAW 516 JURISPRUDENCE AND LEGAL THEORY lI

only physical sensation of pleasure and pain (sead). Mill believed that
intelligence, rather them sentience, was a moreitapt characteristic of
human beings.

(b) Mill rejected the use of utilitarianism for selfishedonistic ends. In its
place, he advocated the altruistic approach whepsmple will, in their
pursuit of happiness, be encouraged to secure dpeitess of others
because, in so doing, they secure their own happin@ other words,
even when you are primarily aiming at your own ieg, you should not
ignore the interest or happiness of others. By Mi meant that the
search for happiness should be principally predataipon a consideration
of the welfare or interests of others, the releyatof self and the
promotion of collective happiness.

(c) Recall that we noted the fact that justice was nélve preoccupation of
Bentham because he dismissed it as a fantasy dréatethe sake of
convenience. But Mill thought otherwise. To himstjage occupied a
central position in balancing social consideratiohstility and individual
considerations of liberty and equality. He belgwbat such approach
would increase societal justice.

SELF ASSESSMENT EXERCISE 1

To what extent was Mill able to reform Bentham'spiple of utility?
3.2INDIVIDUAL UTILITARIANISM AND SOCIAL UTILITARIANISM
3.2.1Individual Utilitarianism

Individual utilitarianism is utilitarianism from ehperspective of the individual. It
is based on the will of the individual or the indwal’s selfish interest or
ambition. Immanuel Kant (1774-1804) laid the foummta for the theory of
individual utilitarianism. Herbert Spencer (182A907), a proponent daissez
faire (free enterprise), adumbrated this arm of utiBtaism. In his discomfiture

with the hindering power of social or societal nernhe emphasised self-
actualisation of the individual. His views on freeterprise coincide with social
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Darwinism — the theory of the survival of the fite

Note that most, if not all, legal systems permdiwduals of full legal capacity
to exercise their will as it suits them. This masik in several legal endeavours
such as the law of contract, wills, marriage, etowever, in deference to social
utilitarianism, there are, for instance, certainntcacts that would not be
recognized under the law by reason of their beurngght illegal orcontra bonos
mores Such would include the contract to rob a bankoobomb a part of the
country.

Mill, another exponent of individual utilitarianisrsays that over his mind and
body, man is sovereign. To him, human beings shaciaut their passions or do
the bidding of their hearts provided they do ndeinfere with the happiness or
rights of others. In other words, there should madiy be nothing inhibiting man
from what he is minded to do save for the provisat he must realise that his
capacity or right to do so stops where the rightinderest of his neighbour
begins. Take, for instance, the CFRN 1999. Ther&in41 guarantees the
freedom of movement of the individual. The logieatension of my freedom of
movement is my right to swing my hand around mas,lthowever, limited by
my obligation not to commit assault or battery upoy neighbour. The essence
of individual utilitarianism is that since the inddual knows best what he wants,
he and he alone should generally be the determofdns action or conduct.

Recall that, in the context of the enforcement ofatity, Mill designed thdénarm
principle. It is to the effect that the only purpose for @hpower can rightfully
be exercised over any member of a civilized comtyuagainst his will is to
prevent harm to others. To him, the individual dddwave liberty, or freedom of
action, in relation to activities that are harmlés®thers. However, the need to
do justice or fairness to others grounds the négefss restricting the scope of
individual action.

Note also that in 1959, the UK Wolfenden CommitRegport recommended the
legalization of homosexuality between consentingltadn so far as the act was
done privately. The arguments of the Committee baired with that of Mill.
Essentially, the argument was that since the ad @anein camera public
decency was neither outraged nor harmed.
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Note again that proponents of individual utilitamiem will uphold suicide,
abortion, dissent, homosexuality, same-sex marriggehanasia, etc because
each of these conducts primarily or fundamentaflypot wholly, harms the
individual concerned. They would believe, therefothat any legislation
inhibiting individuals from doing any of these, punishing them for doing so,
indicates society’s or government’s undue interfeesor unjustified paternalism
in running the affairs of persons of full capacity.

3.2.2Social Utilitarianism

Social utilitarianism is the flip side of individuautilitarianism. Though
recognizing the individual passion to be a mastehi® destiny, it asserts that
because such individual is a social animal, livingthe community of his
neighbours having various passions and interesiscdpacity for freedom of
action is necessarily limited. In other words, abaiilitarians insist that because
man is not an island, his selfish interest must, dieserving cases, be
overshadowed by the general interest.

Bentham was a complex personality. He was ordwanml individual utilitarian
but, with his reference to welfare and, most im@oaiit community happiness, he
was a social utilitarian. This was evident by happlar mantrathe greatest
happiness of the greatest numbide was concerned with the act or the law that
could meet the needs of as many people as possilike society. In advancing
such societal interest, Bentham implied that thierest of an individual, a few
individuals, or a minority, was worth sacrificingy the altar of the happiness of
the greatest number of people.

In this connection, refer t&.14 of the CFRN 1999which declares that the
‘security and welfare of the people shall be thenpry purpose of government.’
In other words, the government exists to ministethe needs of the people. Note
that it does not adopt the Benthamite phrase becadisits (majoritarian)
limitation. In simply referring to the ‘people’ treection evades the controversy
of why the grundnorm of the country should be coned merely with the
interest of the majority or the greatest happirtéshe greatest number. Thus, the
CFRNaexists to cater for the interests of all. But nagain thaChapter IVof the
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CFRN delimits the generality of. 14in so far as it permits the promotion of
public interest over private interests. For examfle45allows derogation from
fundamental human rights in the interest of defepcblic safety, public order,
public morality or public health; or for purposedspootecting the rights of other
persons. It is an attempt to import policy into laaking.

Social utilitarians would say that a woman canrnhmit abortion because the
State needs hands to work in its factories andsineis. However, the individual
utilitarian will respond by arguing that the sogiétcks the capacity to interfere
with what the woman does with her body, that makingxpecting the woman to
breed children in that manner veritably converts im0 a somewhat child-
bearing factory without caring a hoot about herfarel. It would appear that this
controversy, ably sharpened by pro-lifers (socidlitarians) and pro-choicers
(individual utilitarians) climaxed in the famousseaofRoe v Wade where the
court tried to chart the middle course with the @idhe three trimesters.

Social utilitarians would posit that it is wrong #&uthorize euthanasia (mercy
killing) for the benefit of a patient who is termaity ill because such form of

killing may amount to cold-blooded murder, the narrdf a defenceless person.
But individual utilitarians would retort that sushould not be the concern of the
State especially when the patient’s condition hesnbmedically certified to be

irredeemable, and the patient or the family auttesria doctor to carry it out. The
social utilitarians may respond that even a terityrlh patient may be healed

afterall through some forms of miracles as usudl@ppens in Pentecostal
churches. Note that some States like Australia feyaized euthanasia.

In the same vein, social utilitarians will rail agst suicide because it cheapens
the sanctity of human life. But the individual u#ifian would see nothing wrong
in it since it is the height of the exercise of Iwlote, however, that in many
legal systems, it is obvious that suicide, whercessful, cannot be the basis of
prosecution except where other persons are foube tmmplicit in the act. But,
where unsuccessful, the actor is liable to prosecdor attempted suicide.

Social utilitarians would maintain that homosextyalor same-sex marriage must

21410 US 113 (1973).
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be prohibited because it goes against the establigistitution of marriage. It
would contend that approving of such union hastémelency to corrupt public
morals. In response, individual utilitarians wougdy that in so far as such
alliance is between consenting adults in privdte,law has no business at all to
interfere. Recall Mill's harm principle and the P95Molfenden Report on
homosexuality.

Social utilitarianism is alive and well in our soaultural milieu. For example,
despite modernization, the extended family syst@htrsimps the nuclear family
system. And this happens notwithstanding the (anadestatus of the husband
and wife. It is only in a few cases where a coupég/ succeed in staving off the
intrusion of the extended family members into thaiiclear family. But, even
then, they usually risk social ostracism. In otherrds, communalism still
prevails over individualism. For instance, wealtmgmbers of the society are
expected to donate part of their wealth towardghyocauses in the same way as
tax-paying corporations are expected to pay duardetp social responsibility,
that is, by providing goods and services (thatgbeernment is legally bound to
provide) to their host communities.

Recall that Nelsen Mandela was incarcerated by tlagdr South African
government for twenty seven years. It is highlylgadole that he would have
breathed the air of freedom much earlier than femally did. The government
had offered to free him several times on the caovdibf his abandoning the
cause of the generality of the black race in Sd\ftica. In other words, the
government tried selling him the idea of the indual utilitarian that it was in
his personal, narrow interest to be a free manr@jach his family members. But,
pursuant to his social utilitarian convictions, Mata blatantly refused the offer
and preferred to remain in detention. To him, hisedlom was meaningless
without the total liberation of the rest of blackmand women. He endured and
won at the end of the day. The loss of individulitarians was the gain of
social utilitarians.

Utilitarianism considers how law can be useful cad®a to serve the interest of
the people. Social utilitarians and individual itdlians have made their
contributions. But the two perspectives are notmdiically opposed to each
other; one complements the other. Most proponefitone recognize the
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necessity of the other. Both sides of the cointtitarianism can be harmonized
by first recognizing the individuality of all, theompetence of everyone to do
their own thing their own way without external irfe¥ence. However, such
freedom will have to give way to greater societérest in deserving cases. It is
unfortunate that the freedom of the minority isrgeed for the majority. It may
be unjust or unfair. But that may be consideredstimal cost of societal stability.

SELF ASSESSMENT EXERCISE 2
In what way is individual utilitarianism differefitom social utilitarianism?
4.0CONCLUSION

This Unit focused on Mill's reformation of Benthantheory, and the sub-
theories of individual utilitarianism and social ilitrianism. Although

Bentham’s brand of utilitarianism is useful for ooollective existence, its
unscientific approach hinders our general undedstgn Therefore, Mill's

intervention has been helpful, at least, to sontergx

The conflict between individual utilitarians andced utilitarians is about
determining the extent of the individual or thet&&freedom of action. In the
spirit of laissez faire individual utilitarianism should be encouraged. & large
extent, this is permissible in modern liberal deraoes. However, because there
is nothing absolute in nature or life, social tatianism is warranted. Although
socialist systems have largely collapsed acrosglthtee, social utilitarianism is
still possible even in hard core capitalist cowsdri It is, therefore, no
happenstance when these countries grant welfar&kagas to workers,
unemployment benefits to the unemployed, and sylisitarmers.

It is noteworthy that despite the encroachment itnditvidualism has made into
communalistic Africa, much of the continent remaamnmitted to the doctrine
of social utilitarianism as expressed through edéehfamily system, social

responsibility of wealthy members of the society, e

5.0SUMMARY
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This Unit which partly complemented the immediatepreceding Unit
considered Mill's attempts to amend or reform Bantfs utility principle in
order to render it more sellable or acceptablestmany people as possible.

Mill did this by rejecting or adjusting some of tteproaches adopted by
Bentham. Thus, he substituted the qualitative aggrofor his predecessor’s
quantitative approach in the measurement of pleaswappiness and pain. Mill
also disclaimed Bentham’s stance on justice byingtahat justice occupied a
central position in balancing social consideratiarfs utility and individual
considerations of liberty and equality.

Again, Mill passed a vote-of-no-confidence on tleeldnistic bent or direction of
utilitarianism. Rather, he advocated a situationerghpersons pursuing their
individual selfish interests would spare a thou@tt the interest of other

members of the society. In other words, Mill actied role of a social utilitarian

though he was a typical individual utilitarian.

The Unit also dwelt on the conflict between indiwadl utilitarianism and social

utilitarianism. Individual utilitarians canvass tiadividuality of everyone and

reject undue interference from the State or govemimin essence, it asks for
unbridled freedom of action for the individual. imdual utilitarians support a

minimalist State. On the other hand, social utidias, while recognizing the

verity of individual utilitarianism, posit that st man is a social animal, living
in the community filled with his likes, the intetesf the community must be

elevated over and above his. We saw this attemptict elevation through the
lens of abortion, euthanasia, homosexuality, etc.

Finally, we recall that it has indeed been possiblestrike a middle course
between the extremes of individual utilitarianisndaocial utilitarianism.

6.0TUTOR-MARKED ASSIGNMENT

Assess the extent to which the Nigerian legal ofdex been able to mediate in
the conflict between individual utilitarianism asdcial utilitarianism.
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MODULE 6 MARXIST THEORY OF LAW
UNIT1 MARXIST THEORY OF LAW
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1.0INTRODUCTION

In a legal discipline like jurisprudence, Marxismunique because it is the only
school of thought that has openly and directly geaied law, which it considers
to be a tool in the hands of the capital-owningssl@af the society for the
oppression of the labour-selling section therebg proletariat. It has even
predicted that some day in the future law wouldobee unnecessary and cast out
from the society forever.

Marxism, named after its main proponent, Karl Mgt818-1883), is the
intellectual wing of the political ideology callesbcialism. Recall that socialism
stands against almost everything that capitalismnds for. Marxism is
uncomfortable with the oppression by the bourgeoisi the proletariat. It
employs several sub-themes to drive home its pabdut the irreconcilable
differences between capital-owners and laboursselle

In this one-unit Module, themes or sub-themes $igally considered include

dialectical materialism, laws of economic productiand historical materialism,
the relationships between the substructure and sthgerstructure, law and
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capitalism, law and the State, amongst others.
Finally, we end the Unit with a critique of the Mast doctrine.
2.00BJECTIVES

At the end of this Unit, you will have the capadiby

> Evaluate the inherent contradiction amongst classasociety;

» Assess the reality of the economic base in the |dpueent of
superstructures;

» Critique the apparent failure of socialism despitee excesses of
capitalism; and

» Design a roadmap towards reviving the socialistesys reforming the
capitalist system, or devising a hybrid or an ehfinew system that could
largely ameliorate the parlous material conditioheumanity.

3.0MAIN CONTENT
3.1SCOPE OF MARXISM

Marxism — a term derived from its main proponentarlK Marx, is a
comprehensive and multi-disciplinary study coveriigsciplines such as
sociology, politics, history, economics, etc. Nttat there are, however, fewer
writings about the Marxist school of thought beeausrelegated law to the
background, or because it failed to give pride lace to law in its analysis of
social phenomena. In addition to Karl Marx, othesgonents included Friedrich
Engels (1820-1895) and Vladimir Lenin (1870-1924).

Karl Marx, a son of a lawyer, was a student ofgpirudence. He got his training
from the University of Bonn and the University ofein where he was
overwhelmingly influenced by the philosophy of He@E/70-1831). Marx was
of the view that jurisprudence is much more thatistanalysis and argued that
the study of jurisprudence must necessarily incladgudy of the nature of law
in a society which was in a flux, ever-changing.
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Marxist definition of law is offered by VWshinsky &ollows:

Law is the totality of rules of conduct which exgsdahe will of the ruling

class and are laid down in a legislative mannengliwith the rules and
practices of communal life which are sanctionedhgypower of the State.
The application of these rules is backed by thearee power of the State
in order to secure, reinforce, and develop theasamlationships and
conditions which are agreeable to the intereste®fuling class.

Having come this far in the study of key topicgunsprudence, we can note that
this definition of law is consistent with that olstin, Kelsen, etc, save for the
reference to ruling class.

Marx believed that study is a means to an endetiteof revolutionary societal
transformation. According to him, “up till now, pbsophers have merely
interpreted the world, the point, however, is t@mipe it.” He was passionate
about effecting revolutionary societal change byertdwowing the existing,
dominant capitalist order. Such revolution would fr@perly and effectively
realized with the well-grounded understanding ofialophenomena such as
economics, politics and law. In other words, sugVvolution was realizable with
the adoption and utilization of knowledge obtaindm multi-disciplinary
approach to study or learning.

His world outlook comprises the doctrines diflectical materialism, laws of
economic productiorgndhistorical materialism

(a) Dialectical Materialism

Dialectical materialism is a system of thought prattd upon a
materialistic conception of the universe and thensxation of the
interdependence and the contradictions inherefinwéll phenomena. He
believed that the phenomena of nature are diabdcisalectics (dialego —
to debate, discourse) is opposed to metaphysicakramscendental
speculation. And this obviously means that it ssaimdopposition to the
doctrine of natural law. Its essential charactessnclude:
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() Nature is a connected and integral whole. The isléa the effect that
as no man is an island, nothing is an island obvwts. Thus, law is
connected with or depends on other phenomena. Wilsgameans is
that law would have to be studied not in itself @against the
background of other disciplines.

(i) Nature is in a state of constant change. It isnofsaid that
something is as constant as the Northern starrotdestability or
predictability. Marx was of the view that the onlhyng permanent
or constant in nature was change. So, in the st@iglyrisprudence
we cannot ignore or gloss over the reality of ttiinge in the
character of law. Put differently, the changingunatof law must
beget a malleable approach to jurisprudence.

(i) Development in all phenomena manifests in imperbkpt
guantitative changes which translates/transformgutalamental,
qualitative changes. This is evident by the appema
disappearance and re-appearance of old doctrings tha
emergence of new ones.

(iv) Internal contradictions are inherent in all phennameand
“struggles” between opposites, the old and the @egvjnevitable.
Thus, to every positive is a negative, and to ewbssis is an
antithesis. The effect of all this is that as ybuays have the other
side (or the flip side of the coin), there will @ys be alternative,
opposing views even within the same family of aipalar theory.
Therefore, it would not be strange in the familypafsitivists for
Prof. Hart to reject or to severely criticise J@kustin’'s command
theory of law. Similarly, it would be normal fordal philosophers
to have varied and contentious views on fundametacepts in
jurisprudence.

According to Marx, the interpretation of those pbmena is materialistic
because matter is the basis of existence. Matamalcontrasts with
philosophical idealism; it rejects metaphysicsranscendentalism. To Marx,
the world is matter or material. Matter is primamynd is secondary. Mind is
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a reflection of matter. The mind derives from matt®t the other way round.
The two are inseparable. The world and its phenanagea entirely knowable
through experiments, observation, etc. Knowledgaiobd can lead us to the
objective truth. This process of knowledge acquisitbrooks of no eternal
principles that natural law philosophers are wontiake us believe.

(b) Laws of Economic Productions

Marx posited that production in a capitalist systembased on a system
whereby the bourgeoisie exploit the proletariat whly on the sale of their

labour for subsistence existence. The former cavmaonopolizes ownership

of the factors of production (such as capital, landustries, factories, etc.)
and all the latter has to do to carry on with tmeiserable existence is to play
second fiddle. This they do by working for the aggmors or exploiters and in
the process sweating it out to produce the goodb sarvices that the

employers of labour will sell for money.

He argued that inexorable economic laws determiteragulate production
of goods and services. Those who own the instrusnehtproduction (the
capitalist class) derive surplus value from theolabof those who have
nothing but their labour power to sell (the protetg. From the cheap labour
offered by the proletariat, the capitalist classaasnexcess products and
profits. The greed or hunger or thirst for profitsd more profits propels the
capitalists to exploit the proletariat.

In no time, such exploitation would trigger chagaction of economic crises
and the discontent and disaffection of workers.tiiis stage, the society
would be polarized along the lines of them andthis,haves and the have-
nots. Thereafter, workers will mobilize to confrahe capitalist class, and to
“expropriate the expropriators.” Ultimately, thepdalist or the bourgeois
society shall disappear. Workers’ success would aefunction of a

combination of factors including their conscious)jesnd the inherent
contradiction in the unjust order of capitalist Exgation. Marx would

usually say that the capitalist class produceswns grave-diggers. What he
meant by this was that the nature of greed andssesewhich was inborn in
the capitalist class was always sure to producetafscircumstances that
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would enhance the challenge and the overthroweogylstem as a whole.
(c) Historical Materialism

Marx contended that the history of society is tisadny of class struggle.
In other words, there has always been and theftaklillys be struggle on
the basis of class. Your class would determine nlaéure of your
contribution to the struggle. Recall the radicalpoogressive slogan of
students from tertiary institutionaluta continua victoria ascertaHe
stated that the mode of production (that is, theéeustanding of whether
you are an employer or a capitalist or an emplola®urer, proletariat)
determines the general process of socio-economaljtical and
intellectual life. As he would say, ‘it is not tltensciousness of men that
determines their existence, but their social eristethat determines their
consciousnesses.” What this means is that youronsgp to your
environment is not conditioned by your own natuseaaperson or as a
human being but by your own status, standing ocgrteent in the social
rung of the societal ladder. The nature of capitaligenerates or makes
conflict inevitable. And revolution will occur onlyhen the contradictions
created by capitalist mode of production cannaéddeed or resolved.

SELF-ASSESSMENT EXERCISE 1

Critically assess the doctrines of dialectical matesm, laws of economic
production, and historical materialism.

3.2SUB-THEMES IN MARXISM

Marx also dwelt on issues or sub-themes relevankbdothree themes we have
considered already. We shall look at them below:

(a) Base and Superstructure
In realizing that economic foundation is the reakib of any given social

order, he contrasted the base or substructuretigtsuperstructure. The base
Is the foundation of the social consciousness ofidubeings in the society.
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You may call the base your economic strength, yomancial power, your

wealth. It determines the superstructure, thag¢very other thing that has to
be supported by the base. Upon the substructunabiation, society builds or
erects its legal, political, social and moral ssgpeicture. Superstructure
includes ideas, ideology, theories, philosophy,ebgl etc. As time and
chance happen to everything (Eccl. 9:11), mateoalditions of life happen

to the superstructural paraphernalia of all. Yoy meed to look around you
to see how the substructure conditions the supetste. For example, the
base determines the superstructures of your ssteials, thinking, the kind of
friends you keep, the make of cars you ride, whare live, the kind of

schools your children attend, etc. In fact, theeb&sthe be-all-and-end-all
because, in its absence, the superstructure weuld & sorry state.

(b) Law and Capitalism

Marx noted that jurisprudential theories, law, subnd regulations are not a
happenstance; they did not emerge from the bluéy accident. He said that
they developed or were created in response to ¢kdsof the ruling class.

Similarly, he had stated that religion, ethics, @t jurisprudence perform
functions which help to maintain, sustain and $itabithe capitalist order for

the good and security of the capitalists. He regdhe assertion that they
reflect or mirror the ‘eternal categories’ and adidbat they eventually

change with the change in the perceived needsafuling class.

Recall that Marx attested to the inevitability ofpéoitation and struggle in a
capitalist society. In relation to law, he statdwttlaw reflects the class
struggle between the ruling class and the prokdtalBiecause power equation
favours the dominance of the interests of the guttass, the law comes in
handy as an instrument for perpetrating such domemalLaws, statutes, rules
and regulations, and judicial interpretation ther@oe packaged together to
enhance capitalist control of the proletariat. They legal apparati employed
and deployed by the ruling class to advance theimemic and political
status quo

Marx maintained that his argument remains validnmatter how beneficial
and disinterested the law may be. According to ranmeutral, disinterested
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jurisprudence is a fiction and concerns for ‘ndtunghts’ or the ‘rights of
property,’ is a mask for intellectual endeavourrgdatowards maintaining a
regime of economic exploitation. He stressed furthat in as much as law
and jurisprudence satisfy or fulfil the requiremehthe dominant economic
class, they legitimize existing social structure ttee detriment of the
proletariat.

(c) Law and State

Marx asserted that the State is a superstructigetezt upon an economic
basis. In other words, the base determines the $oa have, or the nature of
the State. In the beginning there was no Statée $me into existence with
the emergence of classes in the society. The =ateerely ‘the executive

committee of the bourgeoisie,” ruling on its behatid using coercive legal
apparati against non-conformists. According todisgthe State is “the form
in which the individuals of a ruling class assadit common interests, and in
which the whole civil society of an epoch is epitped”.

Jurisprudence or law assists the State with thelodg which, under the
pretext of an objective analysis of the role of 8tate, justifies or rationalizes
its dominant, exploitative role and objectives.

All phenomena, including the State, are subjecthi@ange. The State is,
afterall, not external or sacrosanct. But nSte2 of the CFRN 1999on the
indivisibility and indissolubility of Nigeria. Maiigts predict that the State
will wither away when a victorious revolution repés “the government of
persons by the administration of things.” In theagipearance of classes
following a successful revolution, law will fall e disuse. Exploitation and
poverty — the foundational causes of crime — walhigh in a classless society.
The State will disappear piecemeal. In the tramsati period from capitalism
to socialism, new forms of law and jurisprudenc# lae needed. Proletarian
law would rule and reign until the proletariat figaoverthrow the capitalist.
Subsequently, law will be unnecessary.
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(d) Some Diversions

Marxists believe it to be a waste of time when veoskbelieve piecemeal
improvement in welfare package can take them ansavhieate Afro-beat

king, Fela, alluded to this in one of his songseytvelieve that asking for
improvement in social rights in the name of reviolodry struggle is to

confuse means with ends. They contend that aclgesacial rights, or equal
pay are mere diversions (means) in the journeyéonbain destination of a
totally classless society (end). They note thavisty for change in the law
ignores the fundamental purpose of all law in argeais society, which is to
support existing social structure. Also, they oleghat the rule of law was a
decoy to lull the oppressed into the belief in treutrality of law and the

apoliticality of jurisprudence.

SELF-ASSESSMENT EXERCISE 2

To what extent does Marxist account on the relatigmbetween the substructure
and the superstructure coincide with the sociotlegglity in Nigeria?

3.3CRITIQUE OF MARXISM

Marxism has been much enriched by its multi-discgly approach. And
because the doctrine focuses on the material gondit- of most labourers,
workers, employees, the downtrodden, the disposdess$c, — across the globe,
it commands universal appeal. However, its bluepfor the overthrow of
capitalists is highly controversial and debated.

Basically, Marxism scorns the discipline of law &ese it sees it as filled with
capitalist values, because it ministers to the avelfof the capitalist creed. With
this mindset, it could not recognize the crucidéraw could play in enhancing
the lots or boosting the material conditions of preletariat. Notice that there
have been cases where genuine legal reforms in Egaksystems have, in fact,
elevated persons who were hitherto proletarians the capitalist class. This
implies high social mobility. And if there is suchobility, proletarians will not
answer Marxist call to effect revolution in the sty
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Marxism does not pay any regard to human rightsuler of law. It may not be a
coincidence that the countries that subscribedh® doctrine were ruled by
dictators who oppressed the people under the giigsstituting an egalitarian,
classless, socialist or communist system of govems Contemporary
examples include North Korea, Cuba, etc.

Also, despite the beauty of the Marxist desighais not stood the test of time. It
is true that the gross inadequacies of the caglitalystem justify alternative
system of statecraft, including Marxist socialisBut because of the inherent
contradiction in the ideology, it lost its relevand=or example, the ideology
promoted the introduction of a classless sociespile the fact that inequality is
a fact of life. Again, it advocated the abolitiohlaw notwithstanding the time-
honoured reality that a society lacking in rulesl aagulations is one propelled
by social Darwinism (survival of the fittest), addven by Hobbesian state of
nature where life is short, nasty and brutish. Saahety is inherently anarchic.

Note that the internal contradiction of the idegiggobably led to its collapse in
the USSR, former Eastern Europe (including Pol&hdgaria, etc.) towards the
end of the 1990s. What the collapse probably detrates is the failure of the
socialist system. It is worthy of note that the minies in question have now
embraced liberal democracy and capitalist ideology.

4.0CONCLUSION

In this Unit, Marxists contendedhter alia, that the society is characterized by
class struggle between the capitalist class andptbketariat. The proletariat
would ultimately prevail, we are told. In their tacy, the proletariat will replace
the dictatorship of the capitalist class with thetatorship of the proletariat. The
State would wither away, the society would becortassiess while the law
would become history.

The Marxist manifesto on the order of events legdonthe ultimate overthrow
of capitalism would gladden the hearts of the dmlé of world population who
are smarting it out under the jackboot of capimalis their daily existence. We
believe those who lived during the lifetime of Mamere similarly moved. And
many States actually tried to implement the Mardasttrine.
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Unfortunately, those who did crashed out; theytgetr fingers burnt. They were
in Africa, in Asia, Europe, etc. The collapse ok tkenduring flag bearer of
socialism — former USSR — appeared to have soutitedleath knell of any
pretence to the viability of this system of goverta

Now that the whole world appears to have gone demticcand capitalist, is
Marxism or socialism dead? We ask this questiordanthe intolerable excesses
of capitalism such as the failure to adequatelgrcatr the poor, the weak and the
needy. Capitalism is the modern version of socatinism, the survival of the
fittest. It is worse when such paradigm tends sua®e Hobbesian state of nature
where life is short, nasty and brutish.

So, to our question again: is socialism dead? Gapitatism reform to inject
good doses of welfarism into its cruel system? Tamesly will tell.

5.0SUMMARY

The Marxist school of jurisprudence was propoundednly by Karl Marx. He
believed in the utility of multi-disciplinary appaoh in the study of phenomena.
He was passionate about effecting revolutionaryiesaic change through the
overthrow of the existing, dominant capitalist araath the aid of knowledge
acquired from multidisciplinary sources.

Against this background, he propounded three dwdriincludingdialectical

materialism, laws of economic production, and histd materialism. He
continued by stressing the relationship between ghbstructure and the
superstructure, and asserted that the latter wizes imere reflection of the former.

He said that law is a tool for the promotion of italst ideology for the benefit
of the bourgeoisie but to the detriment of the @aniat. Similarly, he posited
that law was at the service of the State for thpegteation of the interests of the
dominant class — the capitalist class.

It iIs the submission of Marxists that at a timethe future when the inherent
contradictions within the capitalist system beconse®essive, and triggers
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proletarian reaction or revolt, the latter wouldirahtely succeed in dethroning
the former. At this stage, the State will witheragywthe society will become
classless, and law will cease to exist.

6.0TUTOR-MARKED ASSIGNMENT

Evaluate the statement that the excesses of dapitalill provoke the
resurrection of Marxist ideology across the globe.
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