NATIONAL OPEN UNIVERSITY OF NIGERIA

COURSE CODE: MPA 844

COURSE TITLE: PUBLIC ADMINISTRATION LAW




MODULE 1 INTRODUCTORY MATTERS

UNIT 1 PUBLIC ADMINISTRATION AND LAW
CONTENTS

1.0
2.0
3.0

4.0
5.0
6.0
7.0

1.0

2.0

Introduction

Objectives

Main Content

3.1 Public Administration and Law
3.1.1 Public Administration
3.1.2 Law

3.2 Origin of Administrative Law

3.3 Definition of Administrative Law

3.4 Sources of Nigerian Administrativaev

3.5 Functions of Law in Society

Conclusion

Summary

Tutor Marked Assignments

References/Further Readings

INTRODUCTION

This is an introductory Unit which will focus on f@tion and Origin of

Administrative Law, Functions of Law in Society aBdurces of Nigerian
Administrative Law. It is necessary for the studanunderstand these
concepts in order to place in perspectives theedu#ind functions of

administrative agencies in Nigeria.

OBJECTIVES

At the end of this Unit, the student should be=abl



» Define Administrative Law
» Explain the Sources of Nigerian Law
» Itemize the functions of Law in society.

MAIN CONTENT
PUBLIC ADMINISTRATION AND LAW
3.1.1 Public Administration

This course is titled ‘Public Administration Law’lt is instructive
therefore to examine the concepts of ‘Public Adsthaition’ and
‘Law’ from the beginning for ease of a better ursti@nding. Public
Administration is a process of organizing and exiagufunctions
effectively and efficiently in order to achieve tlbjectives of a
nation. It all began from traditional communitieghere local
chiefs, Igwes and Obas were saddled with adminigtra
responsibilities of maintenance of law and ordet eontrol of local
infrastructures. For example, the traditional rulgh the aid of his
council members provided welfare activities to hieople,
administered justice and adjudicated in disputdleseént at his

palace.

At state and national levels, Public Administratimtame a science
of administration in which elected government offis maintained
law and order nation-wide and administered infrattires on
behalf of the public. The function of Public Adnsimation

assumed higher dimensions to include Executivejslatgye and



Judiciary. While the Executive arm manages thenecty and
maintains law and order, the Legislative arm entts for good
order and peace of the nation. The Judiciary dspejustice and
upholds constitutional provisions relating to alpacts of national
life including fundamental human rights of all zéns.

It can be said therefore that Public Administratibegan as
activities of traditional community leaders to mgeahe general
affairs of their respective communities, changethhe advent of
modernization, where communities developed to statal nations
with sovereign status, to adopt the toga of genmatagement of
the activities and affairs of a nation economicakpcially and

militarily as we have it today in Nigeria.

3.1.2 Law

Law in its simple meaning refers to a system ofesuland
regulations that members of society have to obelyagply in their
private and public lives in the interest of peageod governance

and recognition of individual rights.

Every society recognizes the need for law. The faflects the
values of a given society. No Nation can functomaperly unless
its citizens conform to the laws of the land anspeet them. Such
a nation is said to be based on the “rule of lawwihich every

citizen is protected by law and is equal beforelde



Public Administration Law therefore refers to thedip of rules and
regulations that relate to the administration o$tate or nation.
Public Administration Law technically christened/&dministrative
Law, deals with issues of powers and duties of athtnative
functionaries, charged with the responsibilitiestafte governance.
Public Administration Law embodies regulations whielate to the
exercise of powers and spells out remedies foriaggpnl citizens
who feel abused by the exercise of administratmegrs by public
authorities. It is best to consider the body obwledge which
comprises Public Administration Law, simply as Adistrative

Law.

Public Administration relates to the managementieduand rights
of managers who are charged with administrationexdcutive

duties of a government. In other words, the pcattmanagement
activities of the Executive Department and its aggEsare covered

in the realm of Public Administration.

“Public” therefore refers to the understanding ttlaise who are
charged with the administration of government areoantable to

the public. They apply law in service to the people

In other words, Public Administration is the lawsaiciety that is managed
by the Executive functionaries who are accountdblehe public. It

comprises all operations executed by elected ooiatgdl executives who
manage human and material resources of a natiorder to achieve pre-
determined objectives. Government policies andjiammes within the

three-tiers of government are executed on behath@fpublic who is the



3.2

repository of power delegated to public functiosari  Public
Administration Law is therefore the law that gowvethe administration of
a country by elected representatives of the couwtnp act in elected

capacities.

ORIGIN OF ADMINISTRATIVE LAW

A review of one of the definitions of AdministragisLaw proffered by Sir
Ivor Jennings indicates that the subject deals thighorganization, powers
and duties of administrative authorities. It fell®from the foregoing that
the origin of Administrative Law can be traced to traditional past when
society was governed by local chiefs or obas aett fnctionaries. The
council of chiefs or obas was regulated by comnyuagiproved rules of
conduct recognized by all. Although the traditioaathority embodied
the law of the people, the system also providedegmares for individuals
to seek redress where traditional functionariegdaatrongly or above

their powers.

However, in the early ¥8Century when British colonists visited Nigeria,
and enthroned the British style of administratiorwhich Her Majesty,
Queen Elizabeth was the Queen and ultimate aughwhile other arms
were lieutenants to the Queen, Administrative Lawdme scientific. The
various Governors General (beginning from Lord Ldgthrough Lord
Macpherson up to 1960 when Nigeria obtained indépece) governed
through various constitutions and organs of govermm In the post-
independence era, when Nigeria assumed full say@gei with a
constitution that guarded the interest of all eitig, Public Administrative

Law assumed a new dimension from the erstwhilatioael government



3.3

where people were governed by chiefs and obas. ei@ment was then
saddled with the responsibility of providing govanee, infrastructure and
economic development. Nigerian nationals in tres<lof civil servants,
government officials, judges, lawyers, doctors diecame agents of
administration. Their conduct had since then bgewerned by rules,
regulations and principles of administration whprbvided safeguards for
aggrieved Nigerians to seek redress or remedid¢bercourts of law or

tribunals as the case may be.

In providing welfare services, serving public imtslr and managing the
Nigerian economy, government functionaries couléddirertently or

deliberately commit wrongful acts to Nigerian a#ins. This is where
Public Administrative Law sets in to provide hope the wronged and the
oppressed in following constitutional and scientfrovisions to right the
wrongs that state officials commit in the executdnheir duties. In other
words, Public Administrative Law emerged as a boflyadministrative

provisions for aggrieved citizens to understandfthnetions of functions

of government functionaries, separation of powethiw the government
and ways to remedy the administrative wrongs coteuhiby government
functionaries in the discharge of their constiméibduties to the nation.

The techniques of Public Administrative Law aredfeal to all citizens.

DEFINITION OF ADMINISTRATIVE LAW

We would begin by examining the nature of the wotlst comprise
Public Administrative Law. We will examine the @apt ‘public’,
‘administrative’ and ‘law’. Thereafter, we will iee administrative law

from the lenses of informed writers on the subject.



The term ‘public’ ordinarily suggests something @¥hibelongs to the
domain of a community, state or nation. It consotenness and
availability for all to see and participate in. 1he context of Public
Administrative Law, ‘public’ would refer to the affs of a nation e.g.
Nigeria. ‘Administration’ as a concept is an adijge qualifying law. It

suggests the act of managing or executing the iptescand practices of
state functions governed by law. ‘Law’ in the &ipte phrase ‘Public
Administrative Law’ would refer to Rules and Redigdas that are stable,
made by the Legislative, executed by the Execudive or government,
enforced by the Judiciary in the regulation anddemm of public agents or
government. It is a truism that every society Wwketdeveloping or
developed, governs itself within the framework stablished rules and
regulations. In managing government affairs, ra@ed regulations exist

which the term Public Administrative Law coverdlie subject matter.

Administrative law is in itself in public domainTherefore it is wise to
define Administrative Law which itself is public stead of Public
Administrative Law. It would be convenient for themainder of this
course work to refer to the subject as AdministeatLaw which by

implication comprises Public Administrative Law.

Like most concepts in the Humanities or social rem#s, there is no one
universally acclaimed definition of Public Admiristive Law. However,
this course will outline some well researched defins espoused by

informed writers on the subject.



Sir Ivor Jennings (1959) defines Administrative Lasv

“the law relating to administration. It determintde
Organizations, powers and duties of administrative
Authorities.”

According to Oluyede, P.A. (1988)

“Administrative law means that branch of our law
Which vests powers in administrative agencies,
Imposes certain requirements on the agencies in
the exercise of the powers and provides remedies
against wrongful administrative acts.”

According to Wade and Bradley (1985)

“Administrative law is a branch of the public law
which is concerned with the composition, powers,
duties, rights and liabilities of the various arts

of government which are encouraged in
administration. Or more concisely, the law
relating to public administration”.

Egwummuo (2000) defines Administrative Law as

“that branch of public law which aims at

indicating the rights of the citizen against

attacks (intentionally or inadvertently) emanatin

from government or its agencies”. (Page 1)
From the foregoing, it is evident that Adminisivatlaw regulates the
functions, powers and conduct of all governmentir@ss by public
functionaries charged with the administration eftestaffairs. The subject
also makes room for remedies for administrative ngeocommitted by

such functionaries.



3.4 SOURCES OF NIGERIAN ADMINISTRATIVE LAW

As has been stated already, Administrative Law sdeath issues that
relate to public administration of any nation og@ographical territory
that has acquired a sovereign status. It speltstto organization of
public management, powers and duties of public gparsain the branches
of government (Executive, Legislative and Judigary

The sources of Administrative Law therefore are:

(a)The Constitution of the relevant country. In Nigerthe Nigerian
Constitution 1979 as amended is the principal sowt Nigerian
Administrative Law. It is thgrund norm(mother of all laws) which

must be obeyed in Nigeria.

(b)All laws that are passed by the Legislative ofrégpective country. In
Nigeria, this can be statutes passed by the natiombstate legislative.

(c)Ordinances, Resolutions and Orders adopted by astraitive

authorities for effective governance.

(d)Customs and conventions of the nation.

(e)Judicial decisions of all properly constituted dsur

10



3.5

FUNCTIONS OF LAW IN SOCIETY

It is appropriate to give a brief definition of tlvencept of Law before
stating its functions in a society. Law consistguwles that regulate the
conduct of individuals, businesses and other omgdioins within the

society. Laws of a given society are promulgatedrder to protect and
sustain that society’s values. Law therefore mtsteitizens and their
property against unwanted interference from othérprescribes penalties
for citizens or persons who engage in undesiratiigites. Every society
is governed by laws because no system of governmant function

effectively without laws. Governance of any natisrbased on the “rule
of law” which means that no person in society, natter how highly

placed, is above the law of the land. In otherdspithe President, all
members of the Executive, the Judiciary and Letngabranches of
Government, must obey the laws of the land and aus legal system.
Laws are therefore promulgated for the good ordwt governance of

society.

The primary function served by law in every socigtgluding Nigeria,

are:

(a)Maintenance of peace, which gives rise to indivisli@ operate
freely in a congenial atmosphere in pursuit of rthieearts’
desires while at the same time prescribing punistirfe those
who tilt the balance of equilibrium by committingrae.

(b)Promotion of worthwhile moral standards. For exkmp

prescription of punishment for drug and alcohol ssbiby the

11



relevant agencies including (in Nigeria) the NagloBrug Law
Enforcement Agency (NDLEA).

(c) The law promotes and encourages social justicaymation.

(d)The law establishes order. For example, the layist enacts
laws which are enshrined in the Constitution thabhbits
discrimination in all its forms including discrimation in
employment, discrimination as to state of origirgscdmination

as a result of tribe, etc.

(e)The law promotes orderly change. In other wortdprascribes
procedures for orderly change of government asnagéorceful

overthrow.

() The law provides the basis for law suits to belestprior to

trial, thereby forging compromise among litigants.

(9)The law promotes and sustains individual freedond an
fundamental human rights. For example, Chapterf 4he
Nigerian Constitution 1979 espouses fundamenthtsigf every
Nigerian citizen. These rights include the RigbtLife, the
Right to Dignity of the Human Person, the RightRersonal
Liberty, the Right to Fair Hearing, the Right toivate and
Family Life, the Right to Freedom of Thought, Coegce and
Religion, the Right to Freedom of Expression arel Riness, the
Right to Peaceful Assembly and Association, thehRitp

12



Freedom of Movement, the Right to Freedom from
Discrimination, the Right to Acquire and own a Mbia
Property anywhere in Nigeria and the Right to Lefgdl among

others.

4.0 CONCLUSION

In this Unit, the Definition and Origin of Administtive Law were
discussed. The usefulness of law to a societytlmdources of Nigerian
Administrative Law were also discussed. Administea Law was
presented as the law that governs the duties amctidms of elected or
appointed representatives of the nation. They gwpablic policy in the
interest of the nation. They are therefore chargaith governance,
protection of law and order and the duty to mamfa@ace throughout the

territory called Nigeria.

5.0 SUMMARY

As Managers who act in trust for all Nigerians,ittaetivities are open to
public examination at all times. That is how PabAdministration

derived its name (administration that is open toliguscrutiny).

6.0 TUTOR MARKED ASSIGNMENTS

1. Define the concept of Administrative Law and iteenthe functions of

law in society.

13



2. Describe the Sources of Nigerian Administrative Lamd state the
Fundamental Human Rights enshrined in chapter thefNigerian
Constitution 1999.

7.0 REFERENCES/FURTHER READING
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INTRODUCTION

Before the advent of modern Public Administratibe tvay we have it
today, the various communities in Nigeria were goed by traditional
rulers, village heads, elders and appointed leadérkindreds. They
derived their powers from tradition, common agreetsi@nd values based
on common good. The kings and village heads wikfglever and were
recognized by the communities they led. The lead@d courtiers who
assisted rulers to evolve procedures for disperjssige to all concerned

in the interest of common good and well-being ef pleople.

15



3.0

In Public Administration, power to regulate and @& the human and
material resources of the nation is vested in pulfficials who are either
elected or appointed or appointed by prescribelogities.

Whereas the functions and powers of traditionatlées derive from the
customs and way of life of the respective traddélonommunities, the
functions and powers of public officers and adntraisve authorities,
derive from the Constitution of the Federal Repulaf Nigeria, on the
one hand and other statutes on the other handthém words, the Federal,
State and Local Government Councils and Public Agsn are
administrative authorities and have the power tokenand execute
government policies and to carry out governmeninass. In this Unit,
you will be introduced to the Sources and Kind&dministrative Powers

exercised by Public Administrators.

OBJECTIVES

At the end of this Unit, you should be able to

> Define the concept of Power
» Classify Kinds of Administrative Powers and

» Name the Sources of Administrative Powers

MAIN CONTENT

16



3.1

3.2

DEFINITION OF POWER

The word ‘power’ like most concepts in Social Sciemoes not enjoy the
luxury of a universally acceptable definition. Hewer, the following
three definitions are presented for ease of shotnag'power’ has a basic

connotation.

(a) The Oxford Advanced Learners Dictionary defines poas
“the ability to control people or things” (p. 910)

(b) Black’s Law Dictionary defines power as
(i)  “The ability to act or not to act”
(i)  “Dominance, control or influence over another”

(i) “The legal right or authorization to act or not aot; the
ability conferred on a person by the law to albsran act of
will, the rights, duties, liabilities or other ldgalations either
of that person or another” (p.1189)

(c) Robbins and Judge (2007) opine that

“Power refers to a capacity that A has to influence
the behaviour of B, so that B acts in accordance
with A’s wishes” (p.470)

The words ‘control’, ‘potential’ to act or not tocta and ‘influence’
resonate from above definitions. They naturalligioate the question,

where does power come from?

SOURCES OF ADMINISTRATIVE POWERS
Administrative powers may be classified into thaeel have their

respective sources as follow:

17



(@)

(b)

Express Power, as enshrined in the Constitution
Incidental Powers; and

Implied Powers.

EXPRESS POWER

Express power refer to authority to perform duteesfunctions
specifically authorized by an enabling statuteg lithe Nigerian
Constitution, an act of Parliament or a subsidlaggislation which

may be made by a public corporation/agency or aiiyho
INCIDENTAL POWERS

These are powers which are not specifically giveneapress
powers are, but which may be necessary in ordeatoy out an
express power. For example, the Constitution engpewthe
National Assembly (made up of the Senate as theeiJghamber
and the House of Representatives, as the Lower Bégrto make
laws for the good order and governance of NigeAapropriately,

the National Assembly through its Joint Committegyrmindertake
trips abroad to study, select public institutions psocesses of
enacting certain laws. That act of incurring tthng expenses,
which is not expressly written in the Constituti@an be justified
under Incidental Powers. That is power that isr@ged as
necessary or incidental to the duty imposed on Naional

Assembly by the Constitution.

18



In Ekemode v. Alausa, where the plaintiff instititen action for
the loss of his canoe, damaged after it was sethedHigh Court
held that the destruction of the canoe cannot é&ed

“as either necessary or incidental to the duty isggboon the
defendant by his employer for the purpose of ezargiits
authority to clear the foreshore and landing roule. the
absence of evidence to the contrary, the resuthas the
defendant’s wrongful act can not be regarded asrapgly
having been done in any of the circumstances mgtilim to
protection under the statute”.

(c) IMPLIED POWERS

These are powers that an administrator feels ixlgse to his
express powers that he assumes are derived fronessxpowers.
This often times turns out to be a fallacy of agstiom, where an
administrator feels he has authority to executa@imn when truly
he does not possess such powers. Any powerstimttiexpressly
given by statute or incidental to it, is void arfcho effect.

3.3 KINDS OF ADMINISTRATIVE POWERS

The functions of Public Administration which arerriad out by various

organs of government and functionaries include:

(a) Planning
(b) Organizing
(c) Staffing

(d) Directing

19



(e) Coordinating
(N  Reporting and
(g) Budgeting

In order to ensure the effective and efficient exenn and
functioning of the business of Government, admiaiste powers
have been classified mainly as comprising LegwstatPower,

Executive Power, and Judicial Power.

3.3.1 Legislative Power

Chapter 1, Part Il, of the 1999 Constitution of Bexleral Republic
of Nigeria, lists the powers of the Federal Repuldf Nigeria.
Section 4(1) specifically states

“The Legislative Powers of the Federal RepublitNajeria shall be
vested in a National Assembly for the Federationictvhshall
consist of a Senate and a House of Representatives”

Section (2) specifically charges the National Adsigmwith the
duty to make laws for the “peace, order and googkgunent of the
Federation...”

Similarly, Section 6, states that “the LegislatR@wers of a State of

the Federation shall be vested in the House of rAbbe of the
State.”

20



Both the National and State Assemblies operate ugiro
Committees in the discharge of their statutory fioms.

3.3.2 Executive Power

Section 5 of the Constitution of the Federal Rejoubf Nigeria,

vests Executive powers in the President and ComeraneChief

of the Federal Republic of Nigeria. The Presidaay exercise his
powers directly or through his Vice President orotigh his

Ministers or relevant officers in the public ser/iaf the Federation.
Similarly, the Executive Powers of a State are agksin the

Governor of that State (Section 5(2) 1999 Consbit)t

In Administrative terms, Executive Power is power gerform
designated duties, put plans into action or toquerfa piece of
work. The President of Nigeria and the variouseS@overnors are
the Chief Executive Officers of Nigeria and the ivas states
respectively. The President may exercise his datiehal rights to
manage the affairs of Nigeria, directly or inditgcthrough his
Vice-President, Ministers, or through Officers Ine tPublic Service
of Nigeria. The President may delegate duties, tmmains

responsible for the actions of delegatees.

3.3.3 Judicial Power

Judicial powers are provided for in Section 6(1) tbé 1999
Constitution of the Federal Republic of Nigeria. heT Section
specifically states that

21



“The Judicial powers of the Federation shall betedsn the courts

to which this Section relates, being courts esthbli for the

Federation.”

Section 6(2) vests Judicial Powers of a State endburts of that
State. Chapter VII of the 1999 Constitution, speally in Section

230, creates courts that may exercise judicial pswacluding the

Supreme Court which is the apex court in Niget&ection 5 of the

1999 Constitution specifically lists the courtsdtognizes as

(@)
(b)
(€)
(d)
(€)
(f)

(9)
(h)

(i)
)

(k)

“The Supreme Court of Nigeria

The Court of Appeal

The Federal High Court

The High Court of the Federal Capital Territory,fd

A High Court of a State

The Sharia Court of Appeal of the Federal Capieiritory,
Abuja

A Sharia Court of Appeal of a State

The Customary Court of Appeal of the Federal Cépita
Territory, Abuja

A Customary Court of Appeal of a State

Such other Courts as may be authorized by law &ycese
jurisdiction on matters with respect to which thatiNnal
Assembly may make laws; and

Such other Courts as may be authorized by law &ycese

jurisdiction at first instance or on appeal on mtwith
respect to which a House of Assembly may make laws.

22



It must be noted however, that although the 199%is@mition
provides that the courts may exercise judicial pgwia actions
brought before them, Section 6(6) (c) and (d) kntite power of the
courts to exercise powers on any “issue or quesi®mo whether
any act or omission by any judicial decision isfoomity with the
fundamental objectives and directive principlesst#te policy set

out in Chapter Il of this Constitution”. (Sectio(6§.

Section 6(d), The Courts “shall not, as from théedahen this
Section comes into force, extend to any action wceedings
relating to any existing law made on or after 1Buday 1966 for
determining any issue or guestion as to the competef any

authority or person to make any such law”.

In exercising judicial powers, the courts must dgata disputes
between parties whose evidence must be receivedarsidered as
espoused by the maxinaudi ateram partein The courts must
entertain presentation of arguments by counselsoth parties on
disputed issues of law. The courts may exhaust pinecedures in

investigation and interrogation of parties to digsu
3.4 SEPARATION OF POWERS
The theory of Separation of Powers is anchoredhennbtion that in

order to avoid arbitrariness, high handedness andssive executive

action, it is necessary to distribute governmenivggs among the
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organs of government in such a manner as to erfgiiness, rule of

law and objectivity.

The organs of government, which Separation of Pewpplies to, are:
The Executive Branch, the Legislative Branch and thudiciary
Branch. Each branch of Government has its dutidsfanctions spelt
out in Sections 4, 5 and 6 respectively of the 1@88stitution of the
Federal Republic of Nigeria.

The doctrine of Separation of Powers, though itn@® directly
enshrined in the Nigerian Constitution, became s&ay in order to
avoid what would be excesses of elected memberheofNational
Assembly, a domineering executive and a toothladisipry. All three
organs of government have separate and distincegwhich when
operated properly make the operators accountablehfar actions.
These powers as captured in Sections 4-6 of th® T@shstitution,
serve as checks on the powers of the organs ofrigaemt. The
organs of government are expected to work in haymamd
cooperation with each other.

3.5 EXAMPLES OF ACTIONS REFLECTING SEPARATION OF
POWERS IN NIGERIA
(a) The National Assembly generates bills which becdkeés only
when the President assents to them. Section 58f(ihe 1999
Constitution. In some circumstances the Nationssefbly may

dispense with Presidential assent to bills.
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(b) The President appoints Ministers which list will Bent to the

National Assembly for confirmation.

(c) The Supreme Court of Nigeria rules on appeals &eiit without

consultation with the Executive Arm of Government.

(d) Although the President may appoint the Chief Jastif the
Federation with recommendation from the Judiciali@il, he is
not bound to pick the first name out of the thraenas sent to him

for appointment.

4.0 CONCLUSION

In conclusion, Administrative Powers enure to bk three branches of
Government in order to ensure smooth managemenGafernment
business. The powers, though mutually exclusive, expected to be
executed in harmony and collaboration without amgaa forcing the
other to tow its views. The 1999 Constitution whis our country’s
grund normrespects and recognizes the interdependence ofthtee

organs of government.

5.0 SUMMARY

The task of managing Government business in Nigemparformed by the
three organs of Government namely the Executive®rathe Legislative
Branch and the Judicial Branch. In pre-independeperiod, various
communities were governed by monarchs, chiefs abdl teaders whose
sources of administrative powers derived from austand consent of the
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6.0

7.0

people. In post-independence period however, ssuot administrative
power for Government business derived from exppeasgers authorized
by enabling statutes e.g. the Nigerian Constituind Acts of Parliament

or subsidiary legislation.

In the Nigerian Presidential System of Governmeawer is shared
between the three branches of Government. TheatleEdSeparation of
Powers is encouraged in order to avoid dominanceore organ of
Government over the other. The main advantagehef ttadition of
Separation of Powers is that it prevents arbitem$nand excessive show

of power by any organ of government.

TUTOR MARKED ASSIGNMENT

1. Define the concept of Power and discuss thesificestion of

Administrative Power under the 1999 Constitution.
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INTRODUCTION

According to Eneanya, A.N. (2009)

“Administrative Law is the law relating to Adminiation. It determines
the organization, powers and duties of administeatauthorities and

indicates to the individual, the remedies for tiedation of his rights.”

In this Module, we will consider the functions afnse administrative
authorities whose duties are enshrined in the 10©@Astitution of the
Federal Republic of Nigeria. Public Service adstiaitors operate within
the confines of administrative law and Constitudilblaw. Their purpose

is to seek the most effective ways of providingvser to the good people

who comprise the territory referred to as Nigeria.
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3.0

3.1

In the following four Units of Module 2, we will csider designated

administrative functions.

OBJECTIVE

The objective of this Unit is to examine the creatiof the Office of

President of the Federal Republic of Nigeria andédbaors for the states.
Their functions vis-a-vis the Constitution will aldbe examined. It is
expected that students will at the end of this Uedrn that the Office of

the President and Governors are a creation of emst@ution.

MAIN CONTENT

THE PRESIDENT OF THE FEDERAL REPUBLIC OF NIGERI

The Office of President of the Federal RepublidN@feria is a creation of
the Constitution. Section 130(1) of the 1999 Citunsdn states that “there

shall be for the Federation a President”.

Section 131 states that “a person shall be qualifte election to the
Office of President if:

(a)He is a citizen of Nigeria by birth

(b)He has attained the age of forty years

(c)He is a member of a political party and is sporddrg that political
party; and
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(d)He has been educated up to at least School Catéfievel or its
equivalent”. (See page LL76 of the 1999 Constitjtio

Section 135(2) of the Constitution states thattdreure of the Office of
President is four years. The President may howeesk re-election at

the expiry of the first term for another term.

As President of the Federal Republic of Nigerfee thcumbent is the
Number One citizen of Nigeria and Head of the ExgeuBranch of
Government. He appoints Ministers and Chairmen aranbers of

certain Federal Executive Bodies including

(a)Code of Conduct Bureau

(b)Council of State

(c) Federal Character Commission

(d)Federal Civil Service Commission

(e)Federal Judicial Service Commission

() Independent National Electoral commission

(g)National Defence Council

(h)National Economic Council

() National Judicial Council

() National Population Commission

(k) National Security Council

(I) Nigerian Police Council

(m)Police Service Commission, and

(n)Revenue Mobilization Allocation and Fiscal Commissi(see Section
153(1) of the 1999 Constitution.
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3.2

Sections 143 and 144 of the 1999 Constitution ktps the procedures
for removal of the President from office.

THE PRESIDENT AS CONTROLLER OF MATERIAL AND HUAN
RESOURCES OF THE NATION

As already stated, Section 130(1) of the 1999 (lomisin creates the

Office of the President of the Federation. By flaat the President is the
Head of State, chief Executive Officer of Nigerradahe Commander-in-
Chief of the Nigerian Armed Forces. The Execufpesver to administer

Nigeria is vested in the President by virtue of tbec5 of the 1999

Constitution of the Federal Republic of Nigeria.

To assist the President in his duties the Constitutreated the Office of
Vice President in Section 141 which inter aliaesdthere shall be for the
Federation, a Vice-President”. The President thezes empowered by
the constitution to use his discretion to assigpoasibilities to the Vice-
President and the Ministers, who together are soinlee members of the

Federal Executive Council.

As stated in Unit 2 of this course, Executive pavef any public
functionary including the President, are limited Agministrative law,
because any executive act that does not have hdegeae isultra vires
I.e. above the law and above the incumbent’s powEhis means that

Executive powers are statutory.

As the Chief Executive and Head of the ExecutivanBh of Government,
the President of the Federal Republic of Nigeriathe Controller of
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3.3

Material and Human Resources of Nigeria. The Guisin recognizes
that the President alone cannot perform all thetfans of the Executive
Branch. That is why it created the offices of Vieeesident, Ministers,
Heads of Service and Statutory Corporations. THeasetionaries assist
the President to carry out Executive functions meguof him by the

Nigerian Constitution.

It is pertinent to note that in carrying out hisi¢tions, the Constitution
has a protection for the President. That is wipratves that the President
cannot be sued in a private capacity while disahgrdiis duties as

President.

GOVERNORS

Section 176 of the 1999 Constitution provides foe ttreation of the
Office of Governor of a State. Specifically, Senti176(1) of the 1999
Constitution states “there shall be for each stftehe Federation, a
Governor”. As the Executive functions of the Pdesit is in a Federal

setting, so are the Executive responsibilities Gloaernor in the state.

According to Oluyede (1988) “The Governor in aetatto a State what
the President is to the whole Federation” (p. 99n executing his
functions in a State, the Governor like the Praedide assisted by a
Deputy Governor, Commissioners, Special Adviseead$ and Chairmen
of State Parastatals etc.
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4.0

5.0

6.0

CONCLUSION

From the foregoing, it is clear that the OfficesRsEsident and Governor
are a creation of the Constitution. They are trs €itizens of Nigeria in

the case of President and of the 36 States of éderktion in the case of
Governors respectively. The 1999 Constitutionestdhe responsibilities
and the same Constitution provides for the Presided Governors, Vice-
President, Deputy Governors, Ministers, Commiss®rend a host of
other officers who help the President and Govermorthe discharge of

their functions.

SUMMARY

In this Unit, you have learnt that the Presidertipse office is a creation
of the Constitution, is the Head of the Executivargh of Government.
In that capacity he is the Controller of the Matkend Human Resources
of the Federal Republic of Nigeria. The Goverrafrthe 36 States which
comprise Nigeria perform at state level what thesRient performs at the

national level, in the Presidential system of Gawegnt.

As Chief Executives of Nigeria, the President anové&nors are the
accounting officers within the limit of administra¢ powers. They may
delegate functions to Ministers in the case of iBegg and State
Commissioners in the case of Governors but theynatarabdicate
responsibility for managing the country and theéest@espectively.

TUTOR MARKED ASSIGNMENT

1 (a) Is the creation of the Offices of Presiderd &overnors justifiable?
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(b) List and comment on certain Federal ExeeutBodies that are
meant to give support service to the Presidenthef Federal
Republic of Nigeria.

7.0 REFERENCES/FURTHER READING

1. Eneanya, A.N. (20Q9Public Administration in Nigeria:
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Concept Publishers Ltd, Lagos
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INTRODUCTION

In this Unit, the student will be exposed to litera on Ministers,
Commissioners and Special Advisers. These funaties are lieutenants
to the President, and they ensure that the righicacand assistance are
given to the President in the discharge of his Httee functions,
Ministers in the case of the Federal Executive €Cduommissioners in
the case of State Executive Council and Speciaiskas are a creation of
the Constitution. They hold office at the pleasoir¢ghe President and the

Governor of a State respectively.

35



2.0

3.0

3.1

OBJECTIVE

The objective of this Unit is to expose the studenthe relevant part of
the Constitution which creates the Offices of Miais, Commissioners
and Special Advisers respectively.

MAIN CONTENT

MINISTERS

Section 148(1) of the 1999 Constitution states:

“The President may, in his discretion, assign & th

Vice-President or any Minister of the Government

of the Federation responsibility for any business

of the Government of the Federation, including

the administration of any department of governrhent
The Office of Minister is therefore a creation bétConstitution. When
the President nominates persons of integrity td/besters following the
doctrine of Separation of Powers, he forwards tm@mination to the
Senate (Legislative) for ratification. A personymanly be sworn in as a
Minster after he has been cleared and ratifiechbySenate. The Senate is
the Upper Chamber of the National Assembly. Persamo are sworn in
as Ministers by the President become Members of-dueral Executive

Council.
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Section 148(2) of the 1999 Constitution statedilees of Ministers:

“The President shall hold regular meetings with
the Vice-President and all the Ministers of the
Government of the Federation for the purposes of:

(a) determining the general direction of domestic aateign
policies of the Government of the Federation;

(b) coordinating the activities of the President, tieewPresident
and the Ministers of the Government of the Fedemaand
the discharge of their executive responsibilitaes]

(c) advising the President General in the dischargehisf
executive functions other than those functions watspect to
which he is required by this Constitution to sdek advice or
act on the recommendation of any other person dy.bgsee
p.LL85)

At present, following the Udoji Public Service Coimssion Report of
1974, Ministers are the accounting officers of tiiaistries in which they
serve. As an aid to the President, the Ministealbattimes must be
available to consult with the President on issdesaie importance.

The President practices the principle of charartethe appointment of
Ministers. In other words, at least one Ministerappointed from each
state of the Federation. A Minister is appointedatMinistry where he
coordinates the efforts of professional and adrivaise staff in order to
attain the objectives of the Ministry which he ssigned to in accordance

with the Civil Service Reform. Ministers attencetmonthly Executive
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3.2

meetings presided over by the President at whiel ¢ive official report
of the activities of their respective ministries.

MINISTERIAL RESPONSIBILITIES IN A
PRESIDENTIAL SYSTEM OF GOVERNMENT

Ministers are political functionaries of governmemto in Nigeria are
appointed according to various geopolitical zonesgrising the Federal
Republic of Nigeria. In a Presidential system of/grnment, Ministers
are appointed by the President and recommendedhéo National

Assembly for confirmation. The confirmation prosdakes the form of
interview and background check to determine whether persons so
appointed are fit and proper to be members of gaefal Cabinet. They
are sworn in as Ministers by the President afteNational Assembly has
confirmed their nomination. The same process obtam the various
States where the Governor appoints Commissionersamds their list to
the State House of Assembly for ratification.

As members of the Federal Executive Council oreSkatecutive Council
as the case may be, Ministers and Commissioneesdauty or loyalty to
the President or Governor who act as chairman efFdderal Executive
Council or State Executive Council as the case Ibeay

According to Oluyede (1988):

“although the President or Governor may assign to
Ministers/Commissioners responsibilities for any
Business of the government including the admiaistr
tion of any department or ministry of government,
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in reality the responsibility of the Minister/
Commissioner is no more than mere advice”. (p.57)

Although the Minister or Commissioner advices theesiRient or

Governor, they are not bound to take the adviceher Ministers or

commissioners.

However, Section 148(1) of the 1999 Constitutiorvippusly quoted in
this Unit under item 3.1, specifically documentsEixtive responsibilities
of Ministers. It states:

“The President shall hold regular meetings with
the Vice-President and all the Ministers of the
Government of the Federation for the purposes of:

a. determining the general direction of domestid &oreign
policies of the Government of the Federation;

b. coordinating the activities of the Presidehg t
Vice- President and the Ministers of the Gaweznt
of the Federation and the discharge of their exeszut
responsibilities; and

c. advising the President General in the dischafge
his executive functions other than those fuomi
with respect to which he is required by this Cdosbn to
seek the advice or act on the recommendation ofcdingr
person or body.” (see p.LL85)

Section 149 of the 1999 Constitution provides thaminister of the
government of the Federation shall not enter upenduty of his office
until he has declared his assets and liabilitiespesscribed in the
Constitution and has subsequently taken and sibescrihe Oath of
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3.3

Allegiance and the oath for the due execution efdhty of his office as
prescribed in the"7Schedule of the 1999 Constitution.

The Minister's primary responsibility as provideg the Constitution is
advisory. Thy provide advice to the President whs the responsibility
for determining the general direction of the domeeand foreign policies
of the government of the Federation and in thehdisge of presidential

executive functions as prescribed in the Constituti

In his advisory role, the Minister has the respbitiy of attending the
weekly executive meetings which are presided oyethb President. He
is supposed to work in harmony with members of Kimistry or
department so that the objectives set for his rmne department may be
achieved. As a member of the Federal Executiven€buhe Minister
has a collective responsibility for the actionstloé Executive. In other
words, he cannot dissociate himself from any dewssiof the Federal
Executive Council of which he is a member. In thest-Udoji
commission era, Ministers are now accounting hedlse ministries that
are assigned to them. They make decisions and agake from the
Permanent Secretaries attached to their Ministvies in most cases are
career officers and are conversant with Governrpelities for ease of
continuity and unity of purpose.

COMMISSIONERS

Commissioners are as to Governor and a State astbtm are to the
President and the Federal Republic of Nigeria. ofiner words,

Commissioners as Ministers are a creation of thes@ation. They are
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3.4

basically “helpers” to the State Governor in thenaudstration of the state.
Like Ministers, they are nominated by the goveraind sent to the House
of Assembly for ratification. A Commissioner magly be sworn in after
the State House of Assembly has ratified his notiina This again
reflects the separation of power between the Ekerudind the

Legislative.

In line with the tradition for a Governor to reftaadl geographical areas of
a state in his appointment, he must appoint comomsss from all the
geo-political zones of the state. Like Ministe@pmmissioners are
assistants to the Governor. They are Heads oMinhéstries which are
assigned to them. In that capacity, Commissioasrsaccounting officers
and they coordinate the efforts of the administeatind professional staff
of their Ministry. They attend monthly Executiveeatings presided over
by the State Governor at which time they give adficeport about their

respective ministries.

SPECIAL ADVISERS

Section 151(1) of the 1999 Constitution creates @igce of Special
Advisers. Specifically, the Section states

“the President may appoint any person as a Special
Adviser to assist him in the performances of his
functions”.

Section 151(2) provides that the remuneration of

Special Advisers shall be “as prescribed by law
or by resolution of the National Assembly.”
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4.0

It is important to note that the nomination of SpeAdvisers need not be
sent to the Senate for ratification in the cas@mfsident or to the House
of Assembly in the case of Governor. A Special i&dw holds office at

the pleasure of the President or Governor as the iway be.

In the case of Governor of a State, Section 19@(1he 1999 Constitution
provides for the Governor to appoint any persorSpscial Adviser “to

assist him in the performance of his functions” Special Adviser,

It is important to note however, the provisionsSa&ction 196(2) of the
1999 Constitution which empowers the House of Asdgraf a State to
agree with the Governor on the number of Adviser®rpto their

appointment. Specifically, that Section states

“the number of such Advisers and their remuneration

and allowances shall be as prescribed by law or by

resolution of the House of Assembly of the State.”
It is wise to assume that as in the case of Conomsss, the Governor
will appoint the agreed number of Advisers from ¢fl@®-political zones of

the entire state.

CONCLUSION

From the foregoing, it is evident that Ministergymamissioners and
Special Advisers are a creation of the Nigerian sfiartion. The
President and Governors as the case may be ajppes® functionaries to

assist him or her in the discharge of Executivectioms. A degree of
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5.0

honesty and dedication of duty is expected by persappointed as
Ministers, Commissioners and Special Advisers.

It is important to note that Ministers, commissitmand Special Advisers
hold office at the pleasure of the President or €bio@r as the case may
be. In other words, if the President or Govermawes office, their tenure

is deemed to end.

SUMMARY

As Chief Executive Officer of Public Administratiam Nigeria, and Chief
Executive Officer of the respective States of teddfation, the President
and Governors respectively are empowered by theridig Constitution
to appoint Ministers or commissioners and Specigers to help them

in the discharge of their executive functions.

As we have noted previously, the Constitution reings separation of
powers. That is why nomination of Ministers andn@aissioners

respectively must be sent to the Senate in the ala§&resident or House
of Assembly in the case of Governors for ratificati It is only after the

Senate (in the case of President) and House ofritdge(in the case of
Governors) have confirmed the nomination of Spedidvisers sent to

them, that the Advisers may be sworn in. The $pealvisers however
are exempt from ratification by Senate or State 4¢oof Assembly as the
case may be.
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6.0

7.0

TUTOR MARKED ASSIGNMENT

1. Describe the functions of Ministers. Are therecgleoccasions when
a Minister may be appointed and sworn into offigthawut ratification

by the Senate?

2. Has a Governor who appoints a Special Adviser withreference to

the State House of Assembly contravened any law?
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INTRODUCTION

This Unit will deal with literature on the Civil 88ce. A clear distinction
will be made between Public Service and Civil Ssevi The

characteristics or features of Civil Service joldlwe outlined and the
Office of Head of Service and that of the Permarteetretary will be
discussed. Literature on security of employmerthan Civil Service will

be discussed in order to draw a contrast betwezplthCivil Service and
modern Civil Service where tenure of service ha®be a political issue.
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2.0

3.0

3.1

OBJECTIVE

The objective of this Unit is to introduce the stntto the Public Service
and the Civil Service respectively and to dischesduties of the principal
functionaries in the system namely Office of thea#ief the Civil Service

and Permanent Secretary.

MAIN CONTENT
THE CIVIL SERVICE

Section 169(2) of the 1979 Constitution creates@hal Service of the
Federation. The Section states that “there slemh I€ivil Service of the
Federation”. Just as the Office of President, Guwes, Ministers or

commissioners are a creation of the Constitutions she Civil Service.

Similarly, Section 206 of the 1999 Constitution pdes for the
establishment of a Civil Service of a State. Cquoseatly, the Section
states “there shall be for each State of the Fadara Civil Service”. In
other words, the Constitution provides for eachttad 36 states which

comprise the Federal Republic of Nigeria to has@wn civil service.

The President or Governor alone cannot executbalunctions allocated
to them by the Constitution. Therefore they delegsome of their
functions to a body of public organizations who lempent government

policies.

According to Malemi:

“Generally, the Civil Service is the body of worker
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excluding who work for any branch, or department

of government, or any agency, authority, body,

institution or establishment owned by government,

and are usually paid out of money voted or budget

passed by parliament.”(p. 382).
Public Service may be defined as a section of theeigpment charged
with the principal duties of implementing governrepolicies and
decisions. Those who work in the Public Service aalled public
servants. Their work is guided by rules and pracesl and they serve
successive governments in a complete order of ¢egeparate from the
elected officials who they serve. The units of ggovnent under this
category include institutions established by gowent, public

corporations, commissions, agencies and ministdephrtments.

The remuneration of public servants is based oarngand conditions of
service approved for civil servants. As a sub$eublic service, the Civil
Service which is constituted in the above paragrapa creation of the
Constitution.  Ministries, local government cousgilpublic service
commission and other service organizations as fliigethe government,
comprise the Civil Service and those that workhia tivil service referred

to as civil servants.

Discipline and promotion of civil servants of aliages including clerical,
secretarial, professional and administrative stathe various services is
carried out by the Civil Service Commission whiabmprises men and
women of integrity and of various professional lrckinds appointed by
the President in the case of the Federal Civil BerCommission and the

Governor in the case of the State Civil Service imassion.
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3.2 CHARACTERISTICS OF THE SERVICE

Although elected officers who are politicians warvith civil servants in
their tenure, civil servants are not politicianBhey survive the tenure of
politicians whom they have to work with in the irgst of good order and

governance.
In that regard, the Civil Service has the follogvitharacteristics:
(a)Permanency

The Civil Service has a permanent structure. Tdreure of civil

servants is permanent and succeeds all governmedes.does not
belong to any political party and they survive tasure of politicians.
The tenure of public servants is not affected bwnges in the
administration which they serve. In other wordishere is a change in
government which sweep all the political office dwis, civil servants
as career officers remain in their post in readin@sserve the next
administration by proffering advice, engaging inlig@o formulation,

programme planning and budget preparation as e may be.
(b)Neutrality

Civil servants are required to be neutral as pu#ivants. They are

not aligned with any political party; and they am agents of any
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political party in power. Neutrality is an essahtharacteristic of the

civil service.

(c) Impartiality

Civil servants render their support service to goweent without
prejudice to the political party in power or irregfive of the religion,

class, gender or ethnic origin of members of thdipwho they serve.

(d)Anonymity

Civil servants are expected to discharge theirtions to the best of
their ability. They are expected to serve everceasive government
professionally and to take exception that they amenymous and
cannot be held responsible for the failure of ashyiaistration.

(e)Expertise
The civil service is made up of people of variedofpssional
background. They are expected to provide expemigheir areas of

specialization freely without discrimination to ame.

() Bureaucracy
The civil service is governed by bureaucracy. T&ia reference to a
structured order or system of official roles asspribed by general

orders. It has been said that this structured e¥aloing things causes
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delays and diminishes the creative and innovataire of the civil

servants.

3.3 OFFICE OF THE HEAD OF THE CIVIL SERVICE

As we have noted, the civil Service comprises allegnment agencies
and the human resources who work for the agenctesxtion 170 of the
1999 Constitution provides for the President toaapppersons to the
position of Head of the Civil Service of the Fedmma Specifically,

Section 171(2) empowers the President to appoitdlde persons to the

following positions:

“(a) Secretary to the Government of the Federation
(b) Head of the civil Service of the Federation

(c) Ambassador, High Commissioner or other Prirlicipa
Representative of Nigeria abroad

(d) Permanent Secretary in any Ministry or Headchiy Extra-
Ministerial Department of the Government of the é@tion
howsoever designated; and

(e) Any office on the personal stafthe President”.

The Head of the Civil Service is one of these tjpmss.

However. Section 171(3) makes it mandatory for Eresident of the
Federal Republic of Nigeria to appoint a persotht Office of the Head
of the Civil Service of the Federation from amorgyrRanent Secretaries
or equivalent rank in the civil Service of the Fedi®n or of a State. This

means that the Constitution places integrity ondfiiee of the Head of
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3.4

the Civil Service. That is why it states that aspa to be appointed to
office must be from among serving Permanent Seawesta This
emphasizes the fact that the appointee must beilaservant who is
knowledgeable in civil service rules and procedwred not a politician.
As Head of the Civil Service the appointee is thefc Administrative
Officer of the civil Service. He should be ableenjoy the respect and
loyalty of other Permanent Secretaries on the aed land other civil

servants on the other.

Similarly, Section 208 of the 1999 constitution ewers a State
Governor to appoint persons to the position of

(a)Secretary to the Government

(b)Head of Service of a State

(c) Permanent Secretary

(d)Personal staff to the Governor

The same conditions that apply to the Office of Hwad of the Civil
Service at the Federal level apply to the Headhef Civil Service of a

State government.

PERMANENT SECRETARY

Section 171(2) of the 1999 Constitution vests thpomt of Permanent
Secretary in the President. The Permanent SegiatarFederal Ministry
used to be the administrative head of the Ministngd the accounting
officer before the acceptance of the Udoji Commissivhich made

Ministers the administrative head of Ministries dahd accounting officers
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3.5

of their respective ministries. Similarly, in t¢ate Section 208(1) vests
the power to appoint a Permanent Secretary in e &Sovernor.

The office of the Permanent Secretary is a creatfdhe constitution. He
should be a senior career civil servant who is Kedgeable in the rules
and regulations of the civil service. The offiddP@rmanent Secretary is a
tenured position and when the incumbent retiremfeervice he retires

with his terminal salary.

SECURITY OF EMPLOYMENT IN THE CIVIL SERVICE

The civil service as we have it today is a modifiean of the civil service

that Nigeria inherited at independence. Inn poependence era, civil
servants held their appointment at the pleasutbeoCrown as confirmed
in a leading case of Dunn v. The Queen (1896) 1 QE). In post-

independent period, civil servants no longer hia&lrtappointment at the
pleasure of state. They may no longer be dismisgsedemoved from

office indiscriminately. This was achieved becaofa Supreme Court
decision in the case of Bashir Alade Shitta-Beyederal Public Service
Commission (1981) 1 SC. 40. The federal and sgateernments as
employers of labour now follow labour laws and @dares in dispensing

with the service of civil servants.

Civil servants may now seek redress in court iftdreure of their service
is disrupted by unjustified infringement of theimtlamental human right.
In the case of Dr. O.G. Sofekun v. Chief N.O.A. Akemi and others
(1981) 1 NCLR 135 (see pages 140 and 146),
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4.0

The Supreme Court held that the purported dismsBIr. Sofekun was
illegal, null and void and of no effect.

In the current dispensation, civil servants cark sedress in a court of law
for acts of dismissal or other excessive disciplirection if they believe
that their fundamental human rights have beenngéd. Security of
tenure for civil servants is now the same as for amployment in the
other sectors of the economy where an employedévencall necessary
training and tools of work in order to give of Hisst to the organization.
This is without prejudice to genuine disciplinargtians of staff that
include possible dismissal or termination of appuoent for gross
misconduct, after all due processes have beenwletlo As it stands
today, tenure in the civil service is guaranteed severance (retirement)
from service for a civil servant with a good recesdo be at 30 years of

continuous service or attainment of age 60.

CONCLUSION

The Federal Civil Service on the one hand and thgeeivil Service on
the other hand, comprises of men and women whatabs President or
Governor and state agencies in public adminismatio The career
advancement and discipline of civil servants igiedrout by the Civil

Service Commission. Civil servants by rotation supposed to exemplify
the characteristics of the Civil Service which ud# permanency,

neutrality, impartiality, anonymity etc.
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5.0 SUMMARY

6.0

7.0

The civil service comprises workers and politicppaintees who assist
the President and the Governors as the case miaythe many functions
of public administration. While the political apgptees enjoy tenure of
office at the pleasure of the President or Govertia civil servants are
career officers who exemplify the characteristiésttee Civil Service.
They are professionals and dedicated persons wteoaee of office
survives political administration which they sefv@m time to time.

The Nigerian Civil Service Commission disciplinesdgpromotes federal
civil servants while the state Civil Service Comsis disciplines and
promotes civil servants in the state. Nigeria cosgs 36 states, so there
are 36 Civil Service Commissions across Nigerialavithere is one

Federal Civil Service Commission at Abuja.

TUTOR MARKED ASSIGNMENT

1 (a) List and comment on the characteristichiefCivil Service

(b) Do modern day civil servants exdfgghese characteristics?
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INTRODUCTION

The Federal Civil Service Commission is a body ppanted men of
integrity who have mostly retired from their car@esitions in the public
and private sectors of the economy, under the utaboé a commission
known and referred to as the Federal Civil Ser@oenmission. They are
appointed and constituted by the President in tee ©f Federal level
while the Governor of a state may appoint and donest the same
commission as applicable to a state. The commmdsas a Chairman who
is a retired career officer and a Secretary wha $&rving administrative
officer in the civil service recommended by the tled Service to provide

administrative support to the commission.

The most important duty of the commission is thenegal control,
administration and discipline of civil servants wiog in the federal civil
service and in the case of state, their duties bellthe same i.e. the
general control, administration, discipline andrpotion of civil servants
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2.0

3.0

3.1

working in the state civil service. The FederaliCservice Commission

is responsible to the Federal Executive Council.

OBJECTIVE

In this Unit, we will be exposed to an independsody recognized by the
Nigerian Constitution whose membership is appoifmtgdhe President to
carry out defined human resources functions inalgidoromotion and
discipline of certain grade of civil servants. TRederal Civil Service
Commission works in collaboration with the Fedenmdinistry of

Establishment at the national level and the Stat# Service commission
which works in collaboration with the Ministry ofsEablishment in the
state performs at state level the same functioas tie Federal Civil

Service Commission performs at the federal level.

MAIN CONTENT
ESTABLISHMENT OF THE CIVIL SERVICE COMMISSION

The existence of the federal Civil Service Comnaissis recognized by
Section 170 of the 1999 Constitution. The Sect@ampowers the
Commission to delegate functions to its membersa@soved by the

President. Specifically, it states

“Subject to the provisions of this Constitutidime Federal

Civil Service Commission may, with the approvaltieé President
and subject to such conditions as it may deendélegate any of
the powers conferred upon it by this constitutibm,any of its
members or to any officer in the civil service lo¢ federation.”
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3.2

The Federal Civil Service Commission is an indepatdody from the
Civil Service which is appointed by the Presidenmtperform certain
designated functions affecting the Civil Servicén other words, the
Commission is not a political body. Rather it ib@y made up of men
and women of integrity and sound education, somw/ltdm may have
been top civil servants in their career days ortaiap of industry in the

private sector as the case may be.

The commission has a full time chairman and compmngss. At the

federal level, the chairman of the Federal Civing®e Commission is
appointed by the President and Commander-in-CliidfeoArmed Forces
while at the state level, the chairman of the st@teil Service

Commission is appointed by the Executive goverrnothe state. The
duties and operations of the Federal Civil Sernv@mmmission covers
senior officers from grade level 07 and above while Ministry of

Establishment takes charge of the affairs of jueimployees from grade
level 01 to grade level 06. Similarly, in the stadestate Civil Service
Commission takes charge of the affairs of seniaf servants from grade
level 07 and above while the state Ministry of BB&ament takes charge

of the affairs of junior civil servants from graldwel 01 to grade level 06.

DUTIES OF THE CIVIL SERVICE COMMISSION

The duties of the Civil Service Commission include

1. The commission performs human resources functidneauitment

and selection of senior civil servants from graeleel 07 and above
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into the civil service. Their consideration forcraeitment includes
vacancy, educational qualification and filling adgitions in the civil
service based on federal character representatidine mode of
recruitment and selection is competitive which dotdke the form of

oral interviews and/or written examination.

. The commission supervises the promotion of competemor officers
from one grade level to another based on performaaapraisal

recommendation of supervising officers,

. Subject to availability of vacancy and the neetidance manpower in
the civil service, the commission is empoweredftece the transfer of

civil servants from one department to another anted arises.

. The commission exercises disciplinary powers withie Federal civil
service. Such disciplinary powers may include powe suspend
delinquent officers from duty and power to effeevarance within the
civil service including possible termination of @amment and
dismissal from service in case of established anovgm gross

misconduct.
. The commission has power to effect the retiremdnsemior civil
servants following laid down Civil service procedsirand to accept

notices of resignation of senior civil servants.

. It is the place of the commission to advice on paynof pensions and

other entitlements to retired civil servants. Téheame functions are
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correspondingly performed by state Civil Servicenassions who
have been appointed by the state Governor.

4.0 CONCLUSION

5.0

6.0

The Federal Civil Service Commission has the reitimgnof the Nigerian
Constitution. Although a serving President apmothie Chairman of the
Federal Civil Service Commission as the Governasdio the case of a
State, the members of the commission are not partiIhey are men and
women of integrity and knowledgeable background afecommitted to
sanitizing the civil service and promoting compétand deserving civil
servants from grade to grade. They are empowerddke disciplinary
procedures against erring civil servants while aifey the promotion of

personal within the service.

SUMMARY

The Civil Service and the Civil Service Commissere a creation of the
Nigerian Constitution. The functions of the CiSérvice Commission are
distinct and the members carry out those functiomartially and without
fear or favour. They sanitize the civil serviceptecting the dignity of
labour and approving sanctions in case of erringl gervants and
processing the promotion and career advancemerdowipetent civil

servants.

TUTOR MARKED ASSIGNMENT

1. (a) State and comment on the functions of the Geitvice
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Commission.

(b) Is it possible to be impartial as a civil seszicommissioner? Give

reasons for your answer.
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INTRODUCTION

The local government system as we have it todayigeria, | guaranteed
by Section 7(1) of the 1999 Constitution of the émtl Republic of
Nigeria. In a democratic system, it is the NatloAssembly through an
act that creates the local government areas. de@&(3) makes it

abundantly clear that

“A bill for a Law of the House of Assembly for tipeirpose of creating

a new local government area shall only be passed if
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(a)A request supported by at least two-thirds majonty members
(representing the area demanding the creation ef rtbw local
government area) in each of the following; namely:

() The House of Assembly in respect of the ared, a

(i) The local government councils in respect of drea
is received by the House of Assembly;

(b)A proposal for the creation of the local governinairea is thereafter
approved in a referendum by at least two-thirdsonitgj of the people
of the local government area where the demand®ptoposed local
government area originated,;

(c) The result of the referendum is then approved Byrgle majority of
the members in such local government council inagorty of all the
local government councils in the State; and

(d)The result of the referendum is approved by a véienl passed by
two-thirds majority of members of the House of Aabéy.”

At the end of Indirect Rule system of the coloradministration, local
communities in Nigeria were governed through calabion by family
heads with village heads who met in the public sewd town centres to
discus their problems and form a consensus on recttowards self
development. Since then, the management of tlaéraibf people at the
grassroots has passed through several changes sutitessive

governments in Nigeria.

After the Nigerian civil war ended in 1970, seriquplans were made to
rehabilitate local governments. Today local govesnimcouncil areas
form the third tier of government. The first tisrthe Federal Government

while the second tier is the State government. lotal government
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2.0

3.0

3.1

administration, local authorities directly buy theople in the grassroots,
attempting to improve the social, economic levélgheir people through
provision of social services (better life) for th@habitants of their local
government areas. As already noted, Sections 7 8amd the 1999

Constitution guaranteed independent existencecal [gpovernment areas.

OBJECTIVE

At the end of this Unit, the student will know theasons for establishing
local government areas, their main functions, sesiaf local government
revenue and problems confronting local governmerdasa  An
understanding of these concepts will increase thdegts’ appreciation
for the independent grassroots body whose primaty i$ to provide an
enabling environment for the people of local goveent to manage their
own affairs as their needs and customary way efdérmit.

MAIN CONTENT

CREATION OF LOCAL GOVERNMENT AREAS

According to Section 7(1) of the 1999 Constitution

“The system of local government by democratically
elected local government councils is under this
Constitution guaranteed; and accordingly, the
Government of every State shall subject to
Section 8 of this Constitution, ensure their etise
under a Law which provides for the establishment,
structure, composition, finance and functionsumis
councils.”
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3.2

In a modern state, the local government as thd tier of government is
the lowest level of government where the peopléha grassroots elect
from among themselves (inhabitants of the area)plpeof integrity to
manage their affairs. Today Nigeria has 774 Igoalernment areas. The
number has increased steadily from 299 in 1970301din 1979. The
administration of each local government area ctmsisa Chairman who
is the chief Executive of the local government ardesignated number of
elected members who are called Councilors. Theydmmocratically
elected by the people of the local government am@ of the
gualifications for election being residency in tlaeea. Each local

government area is further divided into wards fasesof administration.

MEANING AND REASONS FOR THE ESTABLISHMENT OF LCAL
GOVERNMENT

3.2.1 Meaning

The local government administration means an adunation that
is powered by local government people, charged witle

responsibility of conducting business for the locammunities in
the designated area. Although a local governmeat & inferior to
the Federal and State governments, it howeverrtependence to
administer its resources and to make decisionstaftgthe people
in the local government area. It is legally distifrom the Federal

and State governments.
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3.2.2 Reasons

(a)Local government areas were established to prodessgnated
local communities the legal authority to conduceithown

affairs in line with their traditions and customs.

(b)The local government provides an avenue for maohbdiZocal
communities to support community and social develent i.e.

enforcing community and social development.

(c) It provides for the people of the local governmarda, a voice
for the purpose of communication with the State &ederal
Governments. Their elected representatives reprédsem at all

meetings at federal and state government levels.

(d)Local government system affords the people the appity of
participating in government they themselves havectet
democratically i.e. a local government administratelected by
the people of the local government for the localegoment.

3.4 FUNCTIONS OF LOCAL GOVERNMENT COUNCILS

The functions of local government councils areasgtin the first schedule

of the Nigerian Constitution. According to Egwummnu
“the main functions of a local government counod as follows
(a)The consideration and the making of recommendation® state

commission on economic planning or similar body on:
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(i) the economic development of the state, pawitylso far as the
areas of authority of the council and of the stageaffected, and

(i) Proposals made by the said commission or body.

(b)Collection of rates, radio and television licenses

(c) Establishment and maintenance of cemeteries, bgralnds and

homes for the destitute or infirm

(d)Licensing of bicycles, trucks (other than mechadhjicaropelled

trucks) canoes, wheel barrows and carts

(e)Establishment, maintenance and regulation of sk&uglhouses,
slaughter slabs, markets, motor parks and pubhge&aences

(H Construction and maintenance of roads, streetsetshighting, drains
and other public highways, parks, gardens, opeoespar such public
facilities as my be prescribed from time to time thee House of

Assembly of a state.
(g)Naming of roads and streets and numbering houses

(h)Provision and maintenance of public convenienceswage and refuse

disposal

() Registration of all births, deaths and marriages
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(j) Assessment of privately owned houses or tenementtié purpose of
levying such rates as may be prescribed by the ¢dotisssembly of a
State, and

(k) Control and regulation of:

Out-door advertising and boarding

Movement and keeping of pets of all descriptions
Shops and kiosks

YV V V V

Restaurants, bakeries and other places for safeodf to the

public

Y

Laundries, and

Y

Licensing, regulation and control of the sale qtibr.”

3.5 SOURCES OF LOCAL GOVERNMENT REVENUE

In order to discharge its responsibilities to tekevant local government,
the local government council derives its revenuamfrthe following

sources:
(a)Government Statutory Revenue Allocation

Government statutory revenue allocation from tliefation account is
shared to each local government area of the fadera23% is shared
from the federation account to each local goverrineea. The
disbursement from the federation account is sergctito the local

government through the respective state governments
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(b)Local Rate

Local government councils add to their revenue blfecting rates
which include ratio and television licenses, pak tand rates on

property including lands, buildings and relatedpanay.

(c) General Tax
The general tax which the local government depenihdude
(i) Community tax which is the tax that is levied every adult
male within the community. Usually village heads lmaales
expedite this collection because they know thele-dlodied adult

males in the villages or quarters.

(i) Cattle Tax which is prevalent in the Northestates where the
tax is calledangali. The rank and file of cattle owners is known
to village heads and the chairmen of cattle owrsssociation
collects this tax from their members for submisstonthe local
government through the
Village heads.

(d)Grant from State Government

In addition to allocation from the federation accbwhich the Federal
government makes to the local government, Statergowvents also
give to the local government about 10% of intemesdenue generated

from the state.

(e)Vvarious local government councils are regarded asing “legal

personalities”. They have the capacity to borroanay to finance

68



their major projects. With the approval of the exgnt state
government, local government councils can raiseaddeom financial

institutions.
(f) Other Sources of Revenue

Local government councils may also generate revefauetheir

operations from:

Hospitals

Car parks

Hotels

Bicycle licenses

Tricycle licenses

Commercial motorcycles

Land registration

Forest receipts.

Slaughter houses, marriage licenses etc

vV V.V V V V VYV V V V

Court fees arising from divorce proceedings, fineeyy on

inheritance and fees from civil suits.

3.5 PROBLEMS CONFRONTING LOCAL GOVERNMENTS

It is a consensus of opinion nationwide that logaternment councils

suffer from the following problems:
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(i)  Corruption
There is a basic assumption that elected officiate a local
government council administration exercise thedome of decision
making which observers have noted as almost opgratithout
supervision. They have accusations of diversiomafey meant to
support public programmes to serve private interest
Embezzlement of misappropriation is the bane dcdllgovernment
administration. This is believed to be rampant most local

government administrations in Nigeria.

(i) Ineffective Leadership
It is assumed that the leadership of most locakguwent areas in
the country is inept. As soon as the elected iafcare sworn in,
they begin scheming for re-election in order tolgmg their tenure.
As a result of this, the chairman of council playssafe in
coordinating a working relationship with his depagntal heads. In
the process of buying time and remaining in thedgoooks of local
government workers, traditional rulers and headsvafds. The
chairman condones lapses from all concerned regulth a

rudderless leadership.

(i) Poverty
All local government councils are not endowed witltural
resources in the same way. What is common to ahll
government councils is the revenue they are alocdtom the
federation account by the federal government. Bdyihat, some

local government areas generate more revenue thhaerso
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(iv)

(V)

depending on the natural resources in their areaperation. So,
while some local government areas have a lot oérmatly

generated revenue to support their projects andheads, others
have not. In other words, some local governmerdgsvable and
others are not. The criterion for determining ttepends on the

amount of money the council generates from intefunads.

Dearth of Skilled Manpower

It is well known that it is the skilled manpower af organization
that leads it to actualize its objectives but i ttase of local
government areas, evidence abounds that therearshdef skilled
manpower. Political leaning and consideration tmne extent
influences staff acquisition. There do not appedrd highly skilled
personnel (technically, financially and administrally) to offer

professional advice to the administrative hierarchly local

government areas.

Poor Interface with State Government

It is now well known that local governments whodeaioman

belongs to different political parties from thetstgovernor appear
to be confrontational and uncooperative with th&testgovernor.
Some Governors have taken draconian measures tcsttdsorn

local government chairmen into submission. Onsuzh measures
is the erosion of the areas of influence of thall@overnment by
taking over the services hitherto provided by logavernment
councils. The result is forcefully removing part the money

accruing to local government councils from the fatlen account
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purportedly to pay for the services which the stggeernment has
allocated to itself.

Other problems exist which deter the local govemimmouncils
from achieving their objectives but this presenbelieves that
healthy human relations and transparency will rediine conflict

between local government councils and the statergovent.

3.6 CONTROL OF LOCAL GOVERNMENTS

There is a need to control the activities of logalernment councils in
Nigeria. If they are left unchecked, the posgipik that they will abuse
the freedom to operate without checks and balanddw following are

ways of controlling local government councils irgHiria.

(a)Ministry of Local Government and Chieftaincy Affair s
Every state in the federation has a ministry oflagovernment. The
ministry should step up its responsibilities in ewypsion of local
government activities and laws. It should congyadetermine new
ways of improving their relationship with local gagwmment in order to
create the desired spirit of cooperation in whiclurel advice and
constructive  criticism as regards policy formulatio and

implementation can be generated to the local gonem councils.
(b)Inspection of Local Government Establishments

It is the responsibility of state government topest periodically some

services which local government councils render their local
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communities e.g. school inspection, roads and n@adtitutions within

the local government area. If local governmentneda know that the
state government through its agency will insiststandards through
periodic inspection of certain facilities withinetHocal government

area, they will be more committed to doing the tritjings.

(c) Intervention by the Commissioner for Local Governmat
The commissioners for Local Government in the veigtates have
the right, upon consultation with the state govesnimto dissolve
erring local governments. This is a rare occurednat the powers are
there for Commissioners for Local Government tosalige a local
government that is reckless financially and cornumpits operations.
However, some courageous Commissioners for Localefdmnent
have exercised this power in selecting local gavemt in the past. In
such circumstances corrupt and inept local govemroeuncils were
dissolved and Care-taker Committees were instatledan interim
administration basis before by-elections were heldccording to
Nwabueze (1983), excesses abound where electet dogearnment

councils were
“being capriciously dissolved and replaced by apigal agents of the

State government, the so-called caretaker comraitbeenanagement

boards or sole administrators” (p. 128).
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3.7

(d)Strict Disciplinary Measures Against Defaulting Ofiicials of Local
Government Councils

The State Governments are empowered to appointt@ndismiss
stubborn local government officials for gross misdact through the
unified local government services board which laponsibility to the

state government civil service commission.

The above are various control measures which caexpwited by state
governments and officers to whom the state govenhmmay delegate to
control local government councils. It is recommethdthat state
governments would take the control of local govezntrareas as sacred
duties because as the third tier of governmengllgovernment councils
are capable of stalling state government activaiethe grassroots if their
services are poorly rendered and local governmeanées embezzled or

misappropriated.

LOCAL GOVERNMENT REFORMS

The word reform which could be used as a noun werh depending on
the sentence construction is very dear to politia Nigeria. They use it
to describe in their view, recommended changesda@bdmposition of any
system or practice which they have not executegatp. So it is
common to hear of several civil service reformsgalogovernment
reforms, immigration reforms, customs and excisorms etc. The

Oxford Advanced Learners Dictionary defines thedvoeform’ as

“to improve a system, an organization, a law, gtc b
making changes to it.” (p.1223)
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In Nigerian public life, many reforms have been emiaken. We have
experienced constitutional reforms, civil serviceforms and local
government reforms among others. Local governiRefdrms have been
fairly purposeful in their nature. In 1972, log@vernment system was
one of the institutions listed for consideration thg then popular Udoji
Public Service commission Reform. The Udoji Consiais submitted its
report in 1974 and government felt that the recondag&ons of the Udoji
Commission were far-reaching enough. Government té&Vipaper
following the submission of Udoji report acceptedosin of its
recommendation. For example, the Commission recorde a uniform
structure for Local Governments which preventediti@nal rulers’ direct
rules in the running of local government counciéa. That exercise
embellished the functions already assigned to lgogkernment areas in
the Nigerian Constitution and re-emphasized thectfans that local

government areas are a third tier of government.

However, with the introduction of the Presidenggktem of government
in Nigeria in 1979, most of the changes recommenblgdhe Udoji

Commission were incorporated into the 1979 Cortgiitu The 1976
Local Government Reforms elevated local governmdntinistration to a
higher level. Local government councils adoptedearcutive system
where the Chairman was the chief Executive Officdr the area,
responsible to the local government electorateingava capacity to
receive federal grant from the federation accoumbugh the state
government. Previously Councillorship was intraglliceach councilor

taking charge of a department in the local govemtrueuncil.
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There was the Dasuki Local Government Review Cotemibf 1984.
This committee saw state ministries of local gowant as clogs in the
wheel of progress. They slowed down the developneh local

government areas from their bureaucratic maneuyeriBo the Dasuki
Committee scrapped states ministries of local govwent in 1988 and
recommended direct disbursement of statutory dilmcdoy the federation
account straight to the local government counc#saaquick response

platform for local government development.

In 1988, there was another local government rewdemmission and the
federal government in a white paper abolished statestries of local

government and replaced them with a supervisoryardeyent in the
Governor’'s office. The Federal government beganrpdlsing state
governments in statutory allocation direct to tbheal government. The
federal government increased the statutory allonab local governments
from the federation account from 10% to 23%. Lagaernments were
empowered in 1988 to prepare and approve their dwadgets

independently of state governments. That goverhraetion created the
Office of Director of Local Government Edict andanisferred primary
education and primary health care to local govemimmouncils for

administrative and supervisory purposes. In orderensure that the
interest of the grassroots communities is protedtaditional rulers were

again officially involved in local government affai
The last local government reform was in 2004. fdwew was headed by

the late Etsu Nupe, Alhaji Umaru Sanda Ndayako whe later replaced

by Alhaji Liman Chiroma. The Report of the Locab¥&@rnment Review
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of 2004 was speedily accepted by the Federal Govanhwhich issued a

White Paper as soon as the report was submitted.

Eneanya (2009) dramatically captured the contehtee2004 Report as

follows:

(a)lt retained the existing 774 local government casnc

(b)All local government councils must submit their aahbudgets to
their state houses of assembly for approval

(c) Governments must ensure that whatever is due & gmyvernments is
made available to them, including 10 per cent efrttonthly generated
revenue or whatever portion of money that comem ftbe federal to
the states that is meant for local governments

(d)That local government councils should fund themouss services and
agencies, including paying salaries of paramouwatitional rulers and
primary school teachers.

(e)Administration of local governments is purely thesponsibility of
state houses of assembly, which will make apprapiiegisiation to
that effect; and

() Establishment of inspectorate departments to eafootnpliance with
the local government budget as approved by thenpignand legal
units of local government councils.

(See p. 132).

In order to make local government councils moreppseful in their

administration and development of their communitiéise National

77



4.0

Assembly in 2005 enacted a law which among othagthre-emphasized
the following:

(a)That local government allocation be paid directty them, thus
divorcing local government channel of collection afocation from

state-local government joint account.

(b) Statutory allocation for local government was imased to 23%.

(c) The 2005 provisions mandated local governmentsdwige training to
local government staff at all levels to make thewremresponsive in
performing their functions. It can be said therefthat although there
have been many local government reforms in the, past2005 law
enacted by the National Assembly fundamentally gkdn the
trajectory for local government administration fraamear rudderless
administrative capacity to a more purposeful adstiative organ that
in modern times has become the bastion of grassdsshocracy,

CONCLUSION

One of the ideas that motivated the introduction oofanized local
government system of administration is to bring milstration close to
the grassroots so that local communities will hawsay in the governance
of their geographical areas. This was why suceesdederal
administrations have always ensured the survivaloo&l government
councils in their tenure. In addition to revenuéoaation to local

government councils from the federation accountallogovernment
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5.0

councils are empowered to raise revenue withincthencil areas from
fees and rates on market stalls, registration dh&ji deaths, marriages,
liquor licenses and motor park charges.

Local government councils can make life pleasarthéocommunities in
their council areas if they execute their functialeglicatedly. If they
eschew corruption, misappropriation and embezzlémeh local

government funds as has been observed in recentlpesl government
councils will bequeath enduring legacies of develept to their local

communities.

SUMMARY

In this Unit, we have seen the transformation oé tprocess of
administration of local community affairs by villdeads, chiefs and clan
heads to a scientific process of local governmedmiaistration
recognized by the constitution of the Federal Répudf Nigeria. The
Constitution assigns functions and authority toalogovernment council
areas and empowers local government chairmen andcbuncilors with
allocation from the federation account to develdgirt areas and
encourage their citizens to participate activeljthia democratic process

by electing their chairmen and councilors.

Corruption and inability to account properly for mibly allocations have
bedeviled local government councils. This is whgnm attempts have
been made at reforming local government systenti@ncountry. In a

recent speech on $November 2009 to members of the Senate at their
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annual retreat at Nike Lake Hotel, Enugu, Presiddota Yar'Adua
lamented the present state of affairs in all thd Tacal government
councils of Nigeria. He advised re-dedication otdl government
administrators in order to make local governmenmiadcstration more

purposeful in the interest of local government camities.

If the dividends of the 2005 provisions as enaatéal law by the National
Assembly are dedicatedly pursued, local governmentld remain as is
desired by the National Assembly on the one hand ideed all
Nigerians on the other hand, a veritable vanguadkemocracy in Nigeria

and a platform for grassroots development.

6.0 TUTOR MAKRED ASSIGNMENT

1.(a) Outline 5 functions assigned by the Nigedamnstitution to Local

Government council areas.

(b) State two recommendations you would wantNbgonal Assembly
to adopt, in order to make Local Government adririgii®n more

purposeful to grassroots development.
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MODULE 3 — CONSTITUTIONAL REMEDIES TO REDRESS
ADMINISTRATIVE WRONGS

UNIT 1:  RULE OF LAW, ORIGIN OF THE DOCTRINE OF THRULE
OF LAW, NECESSARY CONDITIONS FOR THE RULE OF
LAW TO THRIVE IN ANY SOCIETY

CONTENT
1.0 Introduction
2.0 Objective

3.0 Main Content
3.1 Rule of Law
3.2 Origin of the Doctrine of the Rule of Law
3.3 Necessary Conditions for the rule of Law taividin

any Society
4.0 Conclusion
5.0 Summary

6.0 Tutor Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

In this Unit we will examine the concept of Publfuthorities in

Litigation, the Origin of the Doctrine of the Rulef Law and

Constitutional Remedies to Redress Administrativeos. As is well

known, officials in charge of public administratibave rights, duties and

privileges in the course of executing their job estiles. They also

commit administrative wrongs in the course of théuties. Do the

beneficiaries of the services of administrative spanel have any

remedies to redress the wrongs of their officialé®e will pursue this

concept and advise on remedies to redress suchthaiive wrongs,
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2.0

3.0

3.1

some of which may be inadvertently committed byligutificials. At the
end of this Unit the student will know the origihtbe concept of the rule

of Law and Right of Action against the State.

OBJECTIVE

The objective of this Unit is to introduce the stntto the subject of the
Rule of Law. The student will see that in the Hesge of their functions,
public administrators do commit some wrongs whibk tecipients of
such administrative actions have a right to redradministratively.
Members of the society have a right of action agjdime state.

MAIN CONTENT

RULE OF LAW

Philosophers and sages in history have always esdouhat the

constitution of the land is supreme and superidhéosometime arbitrary
actions of rulers and government officials. Thisams that the laws of the
land take precedence over the powers of publiciaff in government

administration. Power and privileges therefore hiutp be exercised
within the boundaries prescribed by the constituted the land. Any

action of a public official which does not conforwith the law and

privileges to his position as enshrined in the Gartsn, is an action for

which an affected citizen may seek redress i.eritiig of the citizen to

bring an action against the state.
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Socrates and Aristotle in ancient Greece engagedhiosophical

dialogue with the Greeks of their time and speedahat the universe
was governed by intelligible laws from which it wpessible to derive
rational laws a positively governing human condagtindividuals in the
society. From natural laws the society adopteds l&w the good order of
society which may be referred to as the constituéeolved by the people
to guide the relationship between man and man auety. An

application of any other action which does not oomf with what has
been publicly acclaimed as acceptable to the pasmebitrary and must

be appealed against.

In modern times, every nation has a well articdatenstitution known to

guide government administrators’ actions and condficitizens in the

respective countries. So government administragieteons that do not
conform to the provisions of the constitution areiteary and the citizens
to whom such actions refer have the right to appgainst such actions
following the doctrine of the rule of law. The @ philosophers

emphasized the importance of regular law as supéoiache arbitrary

power of rulers and administrators which do notfeon to regular law.

The 1999 Constitution made it abundantly clear a@er 1 Section 1(1)
that

“This Constitution is supreme and its provisionalsh
have binding force on all authorities of persdwsaighout
the Federal Republic of Nigeria”.

Section 1(3) emphasized further the supremacletonstitution:

84



3.2

“If any law is inconsistent with the provisions

of this Constitution, this Constitution shall pady

and that other law shall to the extent of the nsistency

be void.”
It is clear therefore that the concept of the rafelaw is based on
compliance with the regular laws of the land. Asgfion therefore of any
administrative functionary which is in conflict \withe regular law of the
land to that extent is void and arbitrary and aiigen who suffers from
such administrative action has a legal right tokseelress in Nigeria's

legal system.

ORIGIN OF THE DOCTRINE OF THE RULE OF LAW

Although many philosophers and sages commenteterute of law and
advised the citizenry to seek redress in casesembgblic officials have
acted arbitrarily as opposed to the constitutidaais of the land, it was
Albert Dicey, a Professor at Oxford University, fangl who brought the
doctrine of the rule of law to the fore. In 188iGey, commenting on the

rule of law observed as follows:

“it means the absolute supremacy or predominanceguilar law as
opposed to the influence of arbitrary powers andlugles the
existence of arbitrariness, of prerogative or ewade discretionary
authority on the part of the government. Englistnnare ruled by
the law, and by the law alone; a man may with upurashed for a
breach of the law, but he can be punished for ngtkise.”

(See p. 202).

It is clear from the above quotation that governnaeministrative actions

are subject to constitutional law and that citizenpublic beneficiaries of
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the exercise of government officials will not orgbti not to be exposed to
the arbitrariness of the powers of public officialkherefore, any action of
a public official which is not incongruence withetltonstitutional law

regarding that action is arbitrary and an affeai#iden may seek redress
in law. The law therefore will restore him to tpesition he was before

the arbitrary action of a government official.

In Stroud v. Bradbury, an English local authoribtered the premises of a
landlady with a view to effect repairs to her fgulirainage system under
the Public Health Act, 1936. A sanitary inspecitoth his men entered
the premises and the husband of the landlady aletiuthe sanitary
inspectors from carrying out the repairs. An actteas brought against
him for obstructing the sanitary inspector fromfpaning his lawful duty.

While the lower court held in favour of the sanptamspector, the appeal
court set aside the decision of the lower courtabee the letter from the
sanitary inspector to the landlady did not complthwhe 24 hours notice
of the planned entry as stipulated in the PublialtheAct of 1936. The

sanitary inspector’'s act was therefore arbitrargl déine appeal of the

plaintiff which constitutes an action against thetes was upheld.

In FCDA v. Sule, the FCDA terminated the appointmehSule. Sule
went to court because the letter of terminatedndidcommunicate that it
was approved by the Minister as it was requiredaldy. Sule challenged
the authenticity of the letter of termination besawas he believed, the
process of termination did not follow the laid dopmocedure specified by
law which is that the decision to terminate a publificer's appointment
would be taken by the Minister. Sule had no ewidetihat the Minister
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authorized his termination. He believed therefthat the action to
terminate his appointment was arbitrary. He wamntcourt and the
Supreme Court held in support of the lower couat tBule’s purported
termination disregarded the principles of natuustice. The termination
was held to be illegal, null and void and of nceetf Sule was therefore
reinstated to his former position and his salarg @ml benefits and

privileges were full restored.

From the foregoing, it is evident that the regukws of a country are
superior to acts of administrators which are natgeaent with it and
beneficiaries who suffer from the arbitrary actioh administrative
officials under the rule of law have civil grountdsbring an action against
the state. The courts which are the best inteemeatf the law usually
examine the merits and demerits of alleged actionsarbitrariness.
Evidence abound that the courts in this regardahaays exercised their

judicial powers fairly and fearlessly.

From the above, it can be said that the concepiieofule of law exists to
check the excesses of public administrators aneémovent officials who
inadvertently in the discharge of their duties,dtdn be arbitrary and
oppressive in negation of the laws of the land ashened in the
constitution which ought to govern their operationghe sufferers of the
actions of despotic government officials have atrignder the rule of law
to seek redress; the courts have been very fairoajettive in ruling in

such cases.
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3.3

NECESSARY CONDITIONS FOR THE RULE OF LAW TO THR
IN ANY SOCIETY

A discussion on the rule of law naturally leadsatdiscussion on human
rights. The rule of law exists to protect humamg@s in society against
arbitrariness of actions by public administratar®efficials of government
against citizens who rights and privileges theysangposed to protect and
to serve. Human rights are privileges which ertara human being by
virtue of his nationality. This means that evemyntan being at birth
acquires some rights. Human rights are rights,igabbns and
responsibilities which characterize the existentalbhuman beings all
over the world. According to Malemi (2008)

“they are the basic requirements of r meaningfel |

every civilized state is expected to ensuretor |

citizens” (p. 107).
The 1999 Constitution devoted the whole of chagtéar the treatment of
fundamental rights. Section 33 to Section 43 & 1999 constitution
specifically treats Right to Life, Right to Digniyf the Human person,
Right to Personal Liberty, Right to Fair Hearinggiit to Family and
Private Life, right to Freedom of Thought, Conscemand Religion, right
to Freedom of Expression and the Press, right swéfal Assembly and
Association, Right to Freedom of Movement, RightReedom from
Discrimination, Right to Acquire and own Immovalieoperty anywhere
in Nigeria, compulsory Acquisition of Property, Ra&gion and
Derogation from Fundamental rights, Special Jucisoh of High Court
and Legal Aid.
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Most constitutions of the world embody provisiomsfandamental rights.
These provisions are binding on government andl laaghorities and
members of society. The courts which are custedeanrd protectors of
human rights are adept in constitution interpretatof human rights.
However, in any society, certain conditions mustpbesent in order for
the rule of law to thrive. These conditions aréyakescribed by Male
(1999) as follows:

1. A written and democratic constitution, setting @doé powers
and functions of government and the rights and edutof
individuals

2. A constitutional and democratic system of governmen

3. A disciplined, selfless, patriotic, progressive amtsionary
leadership

4. Good, responsible, accountable and open governateit tiers
of government

5. Mass education and enlightenment of the people

6. Sustainable economic growth of the country and peoty of
the people

7. A culture of fairness by the people and a sharégevaf mutual
respect for individual rights

8. A culture of love for one’s neighbor and being atpctor and
keeper of one’s neighbor, instead of a cultureetfishness and
love of oneself.

9. The right to fair hearing or due process of law &mel public
hearing in open court of legal proceedings whettigl or

criminal
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10.Existence of the right of appeal up to the Supremart in all
legal matters

11.Curtailment, proper and adequate supervision oégiion of
powers and delegated legislation

12 The existence of peace and public order

13.The stipulation of human rights in a statutory fpeuch as a Bill
of rights or a Fundamental Rights Chapter as inNigerian
Constitution.

14 The practice of separation of powers in government

15.Acceptance that governance should be accordingivib ar
regular law instead of decrees, emergency, madiabther
arbitrary laws.

16.An independent and upright judiciary and public faence in
it.

17 Early access to court for persons to get justice

18.An expanded or a comprehensive public legal aicersehto
assist indigent persons to assert or defend tiggatst

19.An expensive interpretation and application of toetrine of
locus standi especially with respect to public interest litiga,
with a view to defend the constitution, people ahd public
interest,” (p. 112)

In view of the importance of the rule of law to thkelerliness inn society,
it is mandatory for any legitimate government tsume that the factors
that promote the rule of law are existent in thdtipal set up of the
country. It must be emphasized that peace andigobller must be

present in any political system of a country tovote the platform for the
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4.0

5.0

take-off of conditions that promote the rule of lalWis praise-worthy that
the 1999 Constitution of the Federal Republic ofjéfia recognizes in
Section 33 to 43, the sanctity of fundamental hungints.

CONCLUSION

The rule of law is based on the need to protectitités and freedom of
the individual in society from arbitrary actions gdvernment and public
officials. The courts in any country are custodian rights because it is
their duty to interpret the constitution and toadetine whether the rights
of individuals have been infringed. There are ssagy conditions that
must be present before the rule of law can thmvany society. It is the
responsibility of a government in power to ensihad those conditions are

present in order to sustain the rule of law.

SUMMARY

The rule of law is a political state in the affaifsany country where both
government functionaries and citizens know theghts and obligations
and are committed to respecting them. While thzesis know their
rights and are prepared to defend them when they iafringed,
government officials know their rights and obligais and execute their
functions within the limits of the law of the landNecessary conditions
that must be present before the rule of law co@dséid to be effective
include a constitution which is the “mother of Hivs of the land”. It
must be in place and must be respected and re@mghiz all and sundry.

Other conditions exist as treated in this Unit.
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6.0 TUTOR MARKED ASSIGNMENT

1. Define the concept of the rule of law and stateditions

necessary for the rule of law to thrive.
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1.0 INTRODUCTION
Sovereignty as a word belongs to the domain oftdatienal law. The
word relates to a state of being independent. eflects a situation of
independence and ability to exercise independemtepdo govern a
territory which itself is politically independent.In other words, a
sovereign state is referred to as a country wiigchdependent, having the
ability to make its laws, executive those laws addinister the territory
where the sovereign resides. The word refersdgtitical independence

of a ruler, king, queen or an executive Presiddna @ountry. Under
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3.0

3.1

international law, a sovereign is a ruler, kinggoeen or President. The
Number One Citizen of a state where he preside$s wihts and
privileges which include immunity from prosecutiamile in power and
the right to appoint ambassadors and represergatov@ther sovereign
states in the world.

OBJECTIVE

The objective of this Unit is to expose the studertoncepts of sovereign
immunity where a sovereign would be protected fpoyosecution in court
while in power. The right of individual citizen® tinstitute an action
against the state for violation of their rights Wwbie discussed. The
functions of the Public Complaints Commission whiglset up to protect
the rights of individual citizens would be examinedt the end of the
Unit, the student will know his own rights and gfations and how the
Public Complaints Commission can be of assistanden in the defense
of his rights as a citizen.

MAIN CONTENT
SOVEREIGN IMMUNITY

The sovereign may be a traditional ruler of a deiterritory under him in
the case of traditional life or a President whospaifies sovereign
authority in a country. The term is most relevanpolitical situations
where there is an absolute monarch who has poweraathority in a
defined territory e.g. Oba of Lagos, Rilwanu Lukmadhe traditional

sovereign of Lagos. The President and Command€hiaf of the
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Nigerian Armed forces personify the sovereign leagighin the Federal
Republic of Nigeria. The Queen of England, Queénaketh Il is the
sovereign in the United Kingdom. Therefore a sempr is a person who

has the highest level of power and authority invemterritory.

A difference must be made between an absolute rmbnand a
constitutional monarch. An absolute monarch is @teef Executive
Officer of the state where he presides. In modanes however, few
absolute monarchs exist. Most sovereign nationw 1Isbhare power
constitutionally with monarchs remaining constiba@l monarchs and
sharing power as it were with a Prime Minister &gislative and judicial
organs of government. This is the example in thédd Kingdom where
Her Majesty the Queen is the constitutional monanthle the Prime
Ministry and the House of Lords and House of Comsnogspectively
wield different levels of power. Nigeria is notes by a monarch. The
country operates a presidential form of governmaith separation of
powers between the Executive Branch, LegislativenBhn and the Judicial
Branch. However, sovereign kings and obas existhen system and
command the highest respect in traditional life gadernment.

In Nigeria, sovereignty belongs to the people. other words, supreme
powers in Nigeria are conferred by the Nigerian €ution on the
people. The President as Commander-in-chief oNigerian Armed is
the chief Executive of Nigeria and wields enormgposvers on behalf of
the good citizens of Nigeria. As enshrined in Bectl4(2) of the 1999

constitution
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“Sovereignty belongs to the people of Nigeria frowhom
government through this constitution derives adl jfowers and
authority.”

Sovereignty, as has been seen, belongs to the gp@bpNigeria who
exercise sovereignty through their elected lead&hss view suggests that
the highest authority in Nigeria is vested in tie@ple and the President of
the Federal Republic of Nigeria, the legislatune #he judiciary derive

their authority from the sovereign power of the eo

Just as the African culture regards the king oradaupreme embodiment
of traditional law and by that fact is exempt frgmmosecution, so the
Constitution protects the President, Governors aititer designated
officials from prosecution in respect of their acs and decisions while in
power. These functionaries therefore benefit frdme concept of
sovereign immunity. They may however be prosecuteal law court at
the expiry of their tenure as government officialls.African tradition, the
king or Oba does no wrong and no action can begdhtoto his court
against him as the presiding officer of that couth the political setting,
government functionaries cannot be sued or be halde for their
wrongful acts while in office like a private persorPublic functionaries

have the gap of immunity for their actions in offic

According to lluyomade and Eka (1989)

“in Nigeria, there is no doubt that the doctrine sdvereign
immunity applies in practice since the state camgernerally be
sued in damages for the wrongful acts of its agentsss it has
consented. Examples of such consent may be seesonre
statutory provisions such as the Petition of Rigytit, Cap. 149, the
Law Reform (Torts) Act, 1961 etc. The doctrine saivereign
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3.2

immunity may not cover independent statutory bodiesh as the
Nigerian Railways Corporation, the Federal RatiorpDoation,
National Electric Power Authority, etc. In suchseathe relevant
Act of Parliament which established the body conedmeeds to be
examined in order to find out whether the liabilihas been
excluded.”

RIGHT OF ACTION AGAINST THE STATE

As we have noted, the doctrine of sovereign imnyupibtects a state,
government and their officials from being suedanrts in their individual
capacities for wrongful acts while in governmeBuut in recent times and
considering the increase in the volume of goverrirbesiness, there has
been an increase in the administrative wrongs caét@thby government
functionaries against people. Government was theresaddled with the
need to grant some relief for wrongful actionsteffunctionaries. They
inherited the English common law enactment of ta&tiBn of Rights Act
by which the merits and demerits of petition foromgful actions of
government officials was considered and approvdte Petition of Rights
Act has now been nullified by the 1979 Constitutioecause the Act
obstructed aggrieved citizens from going to cowrtseek redress for
wrongs done by the state or government against fiteeidom.

The 1979 Constitution made it possible for any eeygd person to seek
redress in court for wrongs done against him bystia¢e or government
officials. The state, government or public offisiamay now be sued

notwithstanding general defenses which avail tosthge under the law.

As we have discussed, the 1979 Constitution ofFib@eral Republic of
Nigeria abolished the Petition of Rights Act. Tinberited Petition of
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Rights Act violated Section 33(1), Section 42(13 &ection 6(6) (B) of
the 1979 Constitution. All Nigerian constitutioesmice then maintained
the abolition of the Petition of Rights Act in Nigge

Section 36(1) of the 1999 Constitution for exangikges”

“In the determination of his civil rights and oldifions, including
any questions or determination by or against anyegonent or
authority, a person shall be entitled to a fair rimep within a
reasonable time by a court or other tribunal estabt by law and
constituted in such manner as to secure its indkpe® and
impartiality.” (p. LL37)

Section 46(1) also states that

“Any person who alleges that any of the provisiofhshis chapter
has been is being or likely to be contravened inState in relation
to him may apply to a High Court in that Stateredlress.”

Section 6(B) of the 1999 Constitution sums it ud atates as follows”

“The judicial powers vested in accordance with floeegoing

provisions of this section; shall extend to all et between
persons, or between government or authority anahtoperson in
Nigeria, and to all actions and proceedings rajatirereto, for the
determination of any question as to the civil rggyahd obligations
of that person.” (p. LL20)

From the foregoing, and particularly Section 46(4) the 1999
constitution empowers every Nigerian with a rigbtaction against the

state in circumstances where the aggrieved citfeefs that any of his
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rights have either been infringed by state or gowvemt or in extreme
cases completely trampled upon.

PUBLIC COMPLAINTS COMMISSION

The popular Udoji Commission to reform the civingee submitted its
report to government in 1974. Government acceptadajority of the
recommendations of the commission. One of suchmemendations was
the establishment of Ombudsman in Nigeria. Theuwasiman which is a
synonym for Public Complaints Commission wasdsthed in Nigeria
on 16" October 1975 vide Decree 31 of the then Federditavi

Government of Nigeria. The Commission comprised Chief

Commissioner and 12 other Commissioners appoingeahld responsible
to the then Supreme Military Council.  The Publicongplaints

Commission is an independent and objective body theeives and
investigates complaints sent to it by members ef pablic seeking to
obtain remedy for perceived wrongs done to themall®ged wrong doers.
Their aim is to peacefully resolve the crisis ardam remedy for the
complainant. It is an irony that it was set upNigeria under the military
regime which naturally does not respect the rightedividual citizens to

make complaints against its style of administration

The commission employs the age-long system of ratlmh where
solution is reached by dialogue with the persomslired in the complaint.
They are meant to reconcile their differences aodyd a solution.
However, if the commission fells to forge a solatiby reconciling the

differences of persons in a given crises, the camaht is at liberty to
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3.4

seek further redress in a court of law. State gowents set up similar
bodies for identical purposes under their respedihnistries of Justice.

In all cases, the aims are the same — to find isolsitto complaints
through negotiation and dialogue with persons wedlin a complaint.
They could be administrative authorities, corpotaidies or persons. The
main weapon of the Commission is exploration ofadrrnative dispute
resolution. They employ the skills of arbitratiomediation and

conciliation in finding solutions to problems.

POWERS AND DUTIES OF THE PUBLIC
COMPLAINTS COMMISSION

Before stating the powers and duties of the Pulfliomplaints
Commission, it is pertinent to state the reasorns dstablishing the

Commission. These include:

() The need to provide an avenue for aggrieveteazis who are
aggrieved by the conduct of administrative offisjahstitutions or

corporations to seek redress in a non judicial mean

(i)  To curtail abuse of power by public authorstiand private bodies
by exposing their weaknesses and wrongs and aveangédies to

the complainants.
(i) The need to reduce the volume of cases igdtton and the need to

reduce the cost spent on litigation by averagegpsrén an attempt
to seek redress in courts.
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(iv) The need to guarantee full protection on cikghts and liberty
guaranteed by the |constitution to the people.

(v) To reduce the insolence and haughtiness ofipuwaministrators
who often make nonsense of the complaints of mesnbérthe

public and who do not attach necessary weightémth

According to D.C. Rowat of the Ombudsman of Newl|Zed:

“Too close-fisted approach towards minor claimg an
a disposition to apply predetermined rules otpca
rather than exercise their discretion on theitnoér
each case”. (Malemi: p. 142)

The powers and duties of the Public Complaints Casion are as spelt
out in the Public Complaints Commission Decree @75l Specifically,
Section 10(3) of the Decree states:

“For the avoidance of doubt, the powers granbeal t
Commissioner under this Decree may be exerciged b
him notwithstanding the provisions of other laws
which declare the finality of any administratiaet”.

A catalogue of the duties and powers of the Conionsas set out in the
Public Complaints Commission Decree of 1975. $acd(2) of the
Decree states that

“A Commissioner shall have power to investigate
either on his own initiative or following complan
lodged before him by any other person, any
administrative actions taken by:

(a)Any Department or Ministry of the Federal or
any state government
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(b)Any Department or any local government
authority (howsoever designated) set up in any
State in the federation.

(c) Any statutory corporation or public institution set
by any government in Nigeria,

(d)Any company incorporated under or pursuant to
the Companies Decree 1968 whether owned by any
government aforesaid or by private individuals in
Nigeria or otherwise howsoever; or

(e)Any officer or servant of any of the aforementiortexdlies”.
(see lluyomade & Eka p. 457)

OFFENCES AND PENALTIES

The provisions of Section 7 of the Public Complai@ommission Decree

1975 sate offences and penalties as follows:

“(@) Any complaint lodged before the commissioralsimot be
made public by any person except a commissioneraayd
person who contravenes the provisions of this stiose
shall be guilty of an offence and shall be liabteconviction
to a fine of N500 or imprisonment for six monthstorboth
such fine and imprisonment.

(b) If any person required to furnish informatiemder this
Decree fails to do so or in purported compliancéhveuch
requirement to furnish information knowingly or kézssly
makes any statement which is false in a materiicodar, he
shall be guilty of an offence and liable on conwictto a fine
of N500 or imprisonment for six months or to botltls fine
and imprisonment.

(c) Any person who willfully obstructs, interfer@sth, assaults

or resists any Commissioner or any other officeserwant of
the Commission in the execution of his duty undais t
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Decree or who aids, invites, induces or abets #mgrgerson
to obstruct, interfere with, assault or resist asych
Commissioner, officer or servant shall be guiltyaofoffence
and liable on conviction to a fine of N500 or ingmmnment
for six months or to both such fine and imprisontrien
(luyomade & Eka, p. 458).
From the foregoing, it is clear that the Decredlsmrit penalties of fines
for any person who either makes public a complahms has been lodged
with the commission or any one who willfully obsttsi the work of the
commission or refuses to volunteer needed infolnatrhen called upon,
has committed an offence and appropriate fine dNid each case has

been stipulated for payment.

As laudable as Section 7 that spells out offencespeenalties is, Section
5(1) appears to limit the powers of the Commissisiiollows:

“A Commissioner shall not investigate any matter:

(a)that is clearly outside his terms of reference

(b)that is pending before the Supreme Military Council
of States or the Federal Executive Council

(c)that is pending before any court of law in Nigeria

(d)relating to anything done or purported to be done i
respect of any member of the Armed Forces in
Nigeria or the Nigeria Police Force under the Nigyer
Army Act, 1960, the Nay Act, 1964, the Air Force
Act, 1964, or the Police Act, as the case may be.

(e)in which the complainant has not, in the opinion of
the Commissioner, exhausted all available legal or
administrative procedures.

(f) relating to any act or thing done beford"2aily
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3.6

(9

1975, or in respect of which the complaint is
lodged later than twelve months after the date of
the act or thing done from which the complaint
arose.

in which the complainant has no personal interest”.
(luyomade & Eka, p. 458)

ACHIEVEMENTS OF THE COMMISSION

As obse

rved by lloyomade and Eka (2007), withinea fyears of the

establishment of the Public Complaints Commissithey, Commission

received

the following complaints from members bt tpublic and

attempted to investigate and seek remedies in easee the complaints

were correct as presented

Vi.

Vil.

viii.

Non-payment of gratuities and pensions
Compulsory acquisition of lands and houses

without adequate or delayed compensations

lllegal termination of appointments both by publand
private employers

Unpaid and delayed wages

Delay of action by the police and alleged collusiand
contributory negligence on the part of the police

lllegal demolition of buildings

Delay in the approval of building plans by the toplanning
authorities

Delay of examination results and late delivery eftificates
by WAEC
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iX. Loss of registered parcels throughthe P & T
X. Chieftaincy matters
xi.  Non-payment of insurance claims
xii.  Refusal to pay debts owed for services rendered
xiii. Delayed payment of professional fees
xiv. Denial of retirement benefits
XVv. Rents on private properties
xvi. Threat to individual lives
xvii. Refusal to grant study leave with or without pay
xviii. Refusal to grant transfer of service”.
(See p. 459).

Most complainants lodged complaints against cotpobadies, some of
which were Nigerian Railway Corporation, Nationale&ric Power

Authority (now Power Holding), Government MinissieWest African

Examinations Council, corporations, parastatagesjovernments, school
boards, Police and the National Assembly, to meraidew.

A cursory look at the activities of the Public Cdaipts Commission

indicate that the Commission made success of maoyplaints

especially in cases that had to do with illegainieation of appointment,
dismissal, refusal to follow appropriate disciphya procedures,

deprivation of leave bonus payable to workers etc.

Given the limitations in which the Commission opedain the 1990s and
given the fact that it was a novel commission whesek was not clearly
understood by citizens, it is fair to say that tRablic Complaints

Commission 1975 has recorded a lot of successgeridi and was able to
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4.0

5.0

sanitize Nigerians and orientate them towards rnolent ways of seeking
redress for wrongs done to them by institutionsl state governments in
Nigeria. The Commission has remained the last hopeaggrieved

persons in Nigeria.

CONCLUSION

It is curious to observe that it was a Military @owvment that set up the
Public Complaints Commission. The Commission wi@srgan onerous
duty by the provisions of the Decree that set itaumvestigate complaints
brought to it by aggrieved Nigerians. Most of tteemplaints entertained
bordered on issues of refusal, neglect, inactigmpression, injustice
meted by public officials, state governments olaptatals against citizens.
The Commission sought redress for complaints amyinoed Nigerians
that it was independent and committed to inveshgabbjectively and
thoroughly all complaints brought to it. The FedeWlilitary Government
that promulgated the Public Complaints Commissi@trBe of 1975 had
a strategic approach to creating a better sociégrevany one oppressed
and better still creating an avenue for Nigeriaiws seek redress
legitimately. The Public Complaints Commission basome the hope of
aggrieved persons and a check on the arbitrarofgasblic administrators

and all persons in authority.

SUMMARY

In this Unit, the issues of sovereign immunity weliscussed and the
rights of individuals to bring action against thiate were explained. The

powers and duties of the Public Complaints Commisset up by a
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Military Decree in 1975 were espoused. The Comiomskas become the
hope of aggrieved persons and the bane of thosetrahwple on other
people’s rights in the exercise of their powers authority.

6.0 TUTOR MARKED ASSIGNMENT

1. (a) Where does the Public Complaints Commissioivegits

Powers from?
(b) State the powers and duties of the Public Camf@ Commission.
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INTRODUCTION

In the discharge of their duties government offgizand public
administrators often commit unconstitutional actd/hen such officials
commit unconstitutional acts or wrongs againsizerts or persons, the
aggrieved persons have rights under the constititiceek redress for the
wrongs done against them. The remedies they saelbe categorized

into Non-Judicial Remedies and Judicial Remedies.

Non Judicial Remedies include

Petition from aggrieved persons,

Appeals

Dialogue

Peaceful Protest, and
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2.0

3.0

3.1

« Alternative dispute methods of Persuasion, Medmatiand

Conciliation

Judicial Remedies on the other hand refers to powérthe courts to
examine in legal processes the rights that have bieéated and remedies
for such violation.

OBJECTIVE

The objective of this Unit is to expose the studentludicial and Non
Judicial means of seeking redress for adminisgatiwongs done by
government officials, public administrators andséan authority. The
Nigerian Constitution guarantees respective freedfmmevery citizen and
encourages aggrieved persons to seek remediesi¢onstitutional acts
committed against them. At the end of the Unite tstudent will
understanding the differences in the course obagti using Judicial and

Non Judicial ways of seeking remedies for wrongfiininistrative acts.

MAIN CONTENT
NON JUDICIAL REMEDIES FOR ADMINISTRATIVE ACTS

Public officers are liable for actions done in toeirse of performing their
duties without legal justification. To that exteibtis possible for an
injured party to seek redress and seek Judici®ar Judicial remedies.
Non Judicial remedies are remedies that an injpesty seeks outside the
court process. They do not arise from court rdingThey include
Petition, Appeals for a Rethink and Remedy, diadgdReaceful Rally and
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3.2

Peaceful Protest, Public Opinion Poll, Media CogeralLobbying,
Referendum, alternative Dispute Resolution, Presd0ivil disobedience
and Strike, Boycott and Picketing. However, thdofeing concepts

would be discussed in order to shed light on tipecto

PETITION

Ordinarily, a petition is a written request madednyaggrieved person to
believes that his rights has been infringed by tiicial in a position of
authority and seeks redress for the wrong committAdpetitioner who
has made complaints must be ready to substanimtaimms when called
upon. He should be able to also explain his petdsorterest in the
complaint showing to appropriate authority how hights have been
infringed. The petition under reference may bet $erthe authority in

charge of the function which the alleged wrong deas executing.

In modern times, a petition may also be sent to irmtlependent
commission like the Public Complaints Commissiomd€& of Conduct
Bureau, Economic and Financial Crimes Commissiamjependent
Corrupt Practices and other related Offences Comiams the Police,
Governor, President, National Assembly etc. theartant point to note is
that the petitioner has the right to seek redresar administrative wrong
done to him and he could do this by directing dibento the wrong
through a written complaint sent to any of the abamstitutions or

government organizations.

When the relevant authorities receive a complaiagetition, they are

expected to institute processes for determiningvéracity of the petition.
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3.3

They could follow internal administrative laid dowrocedures. This
type of petition may be distinguished from electipetitions, divorce
petition or petition to Corporate Affairs Commissidor the purpose of
winding up a company. The difference here reltbethe fact that the
later form of petition mentioned invariably leadsjuidicial action as the
case may be as opposed to the petition sent byggriesed person
seeking redress for wrong done to him which maynsaessarily lead to

judicial action.

APPEALS AND DIALOGUE

The Longman Dictionary of Contemporary English de§ the word

‘appeal’ as “an urgent request for something imgoait(p. 58).

An appeal is therefore a request to persons inoatghor relevant

administrative authority complaining about a wrotigne and seeking
apology or redress for the wrong. The subject enaif an appeal may
vary from reconsideration for a position made auest for leniency in
case of administrative acts or request to restogeven situation to the
status quo as the case may be. The importarg tbhimote here is that
when an aggrieved person writes a petition seekidress, he is
exercising his right to make know the wrong dondita with a view to

asking a higher authority to make amends to theasdn. It is a non

judicial way of pressing for redress.

In human relations, a dialogue relates to a coawers or communication

between two or more persons in which one party makeformal
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3.4

complaint against an action or something that hsiged upon his right
with a view to seeking apology or redress fromlistening party.

A dialogue may take the form of a face to face damp or a written
complaint in which both parties exchange mails be tssue under
reference. It could take the form of an organidestussion either in a
conference format or in an informal format. Dialegmay also take the
form of negotiation in which both parties shift awom their original
positions and make concessions in order to reacdmacable settlement.
This is the approach employed by disputing cousinecase of boundary
adjustments and a veritable means of settling wsifl For example, it is
on record that Nelson Mandela of South Africa andner President
Frederick De Clerk of South Africa engaged in digle to enthrone
modalities of achieving black majority rule in Sowfrica in 1995. In
Nigeria, there is a current method through dialogyesmall parties to
merge under agreed modalities to form a mega phsdy will present
serious opposition to the ruling Peoples Democifasity. The consensus
which the small parties will achieve in their bidlwe through dialogue.

ALTERNATE DISPUTE RESOLUTION

Another non judicial remedy for unconstitutionaltsaas the use of
alternative dispute resolution. This is a non ¢uadi process where
complaints or disputes are registered, seekingessdirom an institution
or establishment following laid down processes whmrsons of integrity
intervene with the parties in dispute, followin@ fbrocesses of arbitration,

mediation and conciliation.
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In Arbitration the arbitrator follows the principlef fair hearing, equity
and objectivity in settling the dispute under refeze. The arbitrator after
consideration of the submission of disputing partieakes an award or
suggests remedies to be adopted and signed byphdiles. Where the
arbitrator fails to settle the dispute, the dispptecess goes to the next
phase called mediation. Mediation is a processsaitling disputes
between two or more persons or groups by a per$sdmgh standing
respected and acknowledged by the disputing parfiéss is a major tool
used in settlement in international relations i\ thse of disputes between
countries. The United Nations Organization (UNGgs this form in

dispute settlement throughout the world.

Conciliation comes handy in the settlement of diepubetween trade
unions and employers. In conciliation, a neutrarty respect and
acceptable to the disputing parties attempts togbtie disputing parties
to a communication table with a view to resolvingi@bly in a non
judicial process, the issue at stake. While thieaue of conciliation is
an agreed proposal for settlement, it is not atgowaigment or an award
but is binding on the parties who are signatoriestite outcome of

conciliation.

Non Judicial Remedies for administrative acts do cary the force of
law but they are media for settling disputes andkisg redress for
wrongful acts committed against individuals andakkshments. The
methods are peaceful and civil and the outcome ugh smethods is

binding on all those who subscribe to them.
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3.5

JUDICIAL REMEDIES FOR ADMINISTRATIVE ACTS

As in Non Judicial Remedies for administrative agkere other forms of
remedy listed, Judicial Remedies for Administrataxds are also many
and varied. These include Legislative, Executaed Judiciary, Public
Complaints commission, powered by the Public ComaCommission

Act of 1975.

The need for judicial remedies for administrativésaarose from the fact
that it is slow and winding to depend on non jualiecheans for seeking
redress. An aggrieved party who seeks remedydonirastrative wrong
which he suffered through non judicial means i.g. fetition or
complaints stands the risk of being overturnedhgyNlinister or Political
Head who makes the decision regarding the wrong dorhim. This is
why most citizens prefer judicial remedies to nodigial remedies. The
result is that when the citizens seek redress umtsof law, the courts are
empowered to review administrative wrongs on greunaf
unconstitutionality, illegality of action or for laitrariness in the execution
of assignments. In cases where the administratiien perceived to be
wrong by an aggrieved party is constitutional, doeirt will declare it
constitutional and therefore properly done but ases where the said
administrative wrong is committed unconstitutiopatr illegally, the
court may award a remedy that fits the circumstander the
administrative wrong. This is because Section Y6{il the 1999
Constitution makes it abundantly clear that an iegygd person may seek

redress in a higher court in the state where ttemgvivas done. Section
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46(2) confers original jurisdiction to hear andetatine any petition made

to it in pursuance of the position of the Section.

In exercising the judicial remedies, the court imdful of their power

under Section 46(2) of the 1999 Constitution whigtants original

jurisdiction to the high court of a state to erdartrequest for a remedy.
In that process, the courts undertake a judicialere of the wrong.

Judicial Review is the power of the courts to exsnthe power of
government, public administrative authorities andocpdure rules
governing actions of Government, Ministers, puldificials etc with a

view to determining that the arm of government Imed in an

administrative wrong has acted legally or consonally. In other words,
the purpose of judicial review is for the courts &scertain that
administrative authorities have not acted beyomdr thcope or limits on
statutory powers which they exercise.

According to Malemi (2008)

“the courts in controlling or reviewing the contlo€
Public authorities may grant any or more of the

Following remedies to an aggrieved party:

» Declaration of rights or Declaratory judgment
» Order of Mandamus

» Order of Certiorari

» Order of Prohibition

» Order of Injunction
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» Writ of Habeas Corpus
» Award of Damages
» Offer of Apology, and
» It may set aside, reduce or sustain any penalty
that was imposed and or makes such order or other

orders, as it may deem necessary in the circunesdhc

We shall consider the first two of the judicial i@wvs above in order to
through light on the concept.

(a) Declaration of Rights or Declaratory Judgment

As the title reflects declaration of rights or deelkory judgment is a
declaration by a competent court of law after ajmglythe law to the
facts available to it, that one part is right ahd bther party is wrong.
That means that one party has a right and the qithdy owes an
obligation. Following principle of fair hearingheé court would have
entertained arguments from parties involved inspuatie before making
its declaration. It is not certain that an agge\arty who brings an
action to court will have the declaration of theuxoin his favour

because he may have brought the action in ignoranciae party

alleged to have committed an administrative wromy tmave exercised

the due power of his office legally.
In a court of law in some cases, it is the plaimifapplicant who asks

the court for declaratory right. This is done hessit is when the
court affirms the right of the applicant that theod opens for him to
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seek remedy. When a declaratory settlement is nbgdéhe court

affirming or stating that an administrative wrongshbeen committed
against the plaintiff, he then asks for a remedyovernment obeys
declaratory judgments of court. It does that ideorto set a good
example that the judgments of courts must be résgen the interest
of peace and good governance. It also obeys demar@dgments in

order to show that government obeys the rule of daa that public

authorities or institutions and private individuahsist be regulated by
the rule of law and obedience to the constitutiothe remedies
awarded by the court vary and they are usuallyni@ with the nature

of the wrong that has been committed.

For example, inShugaba v. minister of Internal Affairs & Ors
(1981)2 NCLR 459, Shugaba the plaintiff applicantnember of the
Great Nigeria Peoples Party and Majority Leadethim Borno State
House of Assembly in the second Republic, was faligedeported
from Nigeria to Niger Republic by the then Ministdrinternal Affairs
in the belief that the said applicant (Shugaba) waasillegal alien.
Shugaba believed that a wrong had been done to lHer.sought a
judicial remedy and a declaration of his right adigerian citizen who
had been illegally deported. In its judgment, doeirt held that the
deportation of the plaintiff applicant was uncongtonal and illegal.
The deportation was set aside because a Nigerteercicannot be
deported from his country. Section 25(1) of th@®@4Lonstitution
confers citizenship on:

“every person born in Nigeria before the date of
independence either of whose parents or any of
whose grandparents belongs or belonged to a
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community indigenous to Nigeria.”

Shugaba was born in Nigeria before independencesamsia Nigerian
citizen by birth and the action of the Ministerlofernal Affairs was an

administrative wrong committed against Shugaba.

Similarly, in Adeniyi v. Governing Council, Yaba College of
Technology (1993) 6 NWLR Pt. 300, 426 SC. Mr. Adeniyi was the
plaintiff applicant. He brought an action seekagdeclaration of right
because he perceived that the Yaba College of Démimp committed
an administrative wrong against him by illegallytimag him from
service. The Governing Council of Yaba College Tafchnology
retired Mr. Adeniyi as a result of some allegationade against him
and he was not allowed to defend himself, thusatiiog the principle
of fair hearing. The Supreme Court held that tlstoa of Yaba
College of Technology was contrary to the rulesatural justice and
it lacked fair hearing. Accordingly, the Supremeu@ declared that
the said retirement of Mr. Adeniyi was null and d/@nd of no effect

whatsoever. Mr. Adeniyi was reinstated to service.

(b)Order of Mandamus

The word ‘mandamus’ is a Latin word which means ‘@zmmand’.

In Nigeria legal system, when a plaintiff applicasteks the order of
mandamus, he is praying the court to issue an aol@manding the
performance of a public duty which an official atlaority is supposed
to perform. In using the order of mandamus thetdsuleclaring that

a person or an authority must perform a public dutych is his place
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to perform. In other words, the person or autlgositbound to perform
a duty which he has not performed. The court byhstdeclaration
compels the performance of the public duty whicts met been
performed.

For example, inThe Director, SSS v. Agbakobg1999)3 NWLR Pt.
595 p. 314 SC. In this case the State Securitywi@er(SSS)
impounded the international passport of Mr. AgbakolHe sought a
judicial action because he felt that his fundamehtaman right as
enshrined in Section 41 of the 1999 Constitutionctvlygave him right
to freedom of movement has been infringed upon.thdesfore sought
an order of mandamus for the return of his inteonal passport, a
document which enables him to enjoy his right teeffom of
movement. The supreme court of Nigeria held thatgeizure of Mr.
Agbakoba’s international passport was null and voithe Supreme
Court issued an order of mandamus for the appdl®8) through its

Director to release Mr. Agbakoba’s internationadgzort.

3.6 LIMITATION TO JUDICIAL REMEDIES

As has been explained in Judicial Review is thecggse whereby a
competent court of law reviews the action of an afgovernment, public
authority or individuals with a view to determininif those actions
constitute wrongful administrative acts against ptentiff applicants as
they claim. Although every citizen is at liberty institute an action in a
court of law, the court sometimes is limited in ffrecess of entertaining

actions for wrongful administrative acts. Some tbk limitations
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encountered by the court system in ascertainingwhangful acts have

been committed include:

(@)
(b)
(€)
(d)

@)

(b)

Failure to first try available administrative renesi
Lack oflocus standi
Non Justiceability of the matter

Absence or limitation of right of appeal etc.

Failure to First Try Available Administrative Remedies

An aggrieved party has a right to bring an actiomicompetent court
of law. However, there are clear available interpeocesses of
registering complaints and seeking remedies fornggocommitted.

Such internal processes may be cheaper and fasbainiatratively

than the tortuous process of court proceedingse ddurt in such
circumstances may counsel the aggrieved partiesetk first the

internal processes of seeking remedies before reeda court because
it may turn out that going to court hurriedly mayake the matter
unripe for court to handle.

Lack of Locus Standi

The phrase ‘locus standi’ originates from the Ldanguage which

literarily in English refers to the centre of sohiag or place where
something exists. In judicial matters, it referartgularly to the

principle that a party who brings a case to cowrsinestablish that the
issue that he complains against directly affeats ¢ violates his right.

When such a plaintiff cannot establish his clainthwhe issue he has

brought and show how that issue denigrates himsoright, he is said
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to have nolocus standi In seeking judicial remedies, a party who
applies for a relief and cannot justify that an adstrative act has
been wrongfully committed against him, will fail imis endeavour

because he has tacus standi.

(c) Non Justiceability of the Matter

In order to grant remedy for wrongful administratiact, the court will
first seek to know whether the matter is justicealdh other words, the
court will attempt to establish that the applicegeeking a request for
something that is fair, right and constitutionaldadeserving fair
treatment and that the remedy being sought is dederln a situation
where a matter or action brought to court is natigeable or not in
alignment with the provisions of the Nigerian Catusion or any other
relevant law, the court will not entertain the reatinor will the
aggrieved person obtain any remedy. This has be@tmitation on
administrative remedies. In such circumstances atigrieved person
may have to engage the non judicial process ofyioigbthe relevant
authority for some considerations.

4.0 CONCLUSION

When a person believes that an administrative wiasggbeen committed
against him, he is at liberty to seek redress imfof remedies judicially
or non-judicially. If the aggrieved person decides pursue judicial
remedies he will go through the route of petitiappeals, dialogue or
alternative dispute resolution among others. Agriaged person who
seeks judicial remedies is prepared to engagedind system to examine

the wrong that is done against him with a view @eksng a declaration
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5.0

6.0

that the wrong has indeed been committed followed pudicial remedy.
The courts are firm in Nigeria in awarding remediasthe cases of
established wrongful acts by public authoriti€shugaba v. Minister of
Internal Affairs, Adeniyi v. Governing Council, Yaba College of
Technology and The Director, SS v. Agbakobare some of those cases
where the court affirmed that wrongful acts haverbeommitted against

plaintiff applicants.

SUMMARY

The constitution is thgrund normand mother of all laws in Nigeria.
Citizens who feel that administrative wrongs hagerbcommitted against
them are at liberty to employ judicial or non judlcmeans to settle the
wrong of the wrongful party or making restitutionCases abound in
Nigeria legal system where the courts which arepheciple actors in
declaring judicial remedies for wrongful adminisiva acts have been
firm where the wrongful acts clearly violates tpeovisions of the
Nigerian Constitution and the rights of the pldirgipplicants. Examples
of such declarations includghugaba v. Minister of Internal Affairs,
Adeniyi v. Governing Council, Yaba College of Techology and The
Director, SS v. Agbakoba.

TUTOR MARKED ASSIGNMENT

1. (a) Distinguish between Non Judicial Remedies amiicial
Remedies for administrative acts.
(b) Are there reasons why aggrieved persons mdgrmuoae to the
Other?
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1.0 INTRODUCTION

In simple terms adjudication refers to the procafsdetermining who is

right in a dispute. In the Federal Republic of &g, that power is vested
in the courts. Section 6 of the 1999 Constitutimakes it abundantly clear
that judicial powers are vested in the courts. tiSe®G(B) states that the

courts judicial powers
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“shall extend to all matters between persons, twéen
government or authority and to any person in Nageri

and to all actions and proceedings relating thefetadhe
determination of any question as to the civil regand obligations
of that person”.

In addition Section 36 of the 1999 Constitutionrdms some authority to
tribunals and other administrative machinery setongghe purpose of

adjudication. The Section inter alia states:

“a person shall be entitled to a fair hearing withi
reasonable time by a court of other tribunalldstiaed
by law and constituted in such manner as to satsure
independence and impartiality”

The constitution therefore recognized tribunals arlder non judicial
bodies set up for the purpose of adjudication dirthndependence and

impartiality can be guaranteed.

In administrative adjudication the courts entertgiarties involved in
disputes and make decisions in cases where itoieprthat legal rights
and duties of parties are involvedlachly v Oatman (1954) describes

courts and administrative tribunals as

“authorities outside the ordinary court system \hic
interpret and apply the laws when acts of public
administration are attacked in formal suits or byeo
established methods” (Eneanya p. 529)

While it is true that the process of adjudicati@idmgs squarely to courts
of law as Section 6 of the 1999 Constitution noteBninistrative bodies

like tribunals may perform the same duties as thetdf it is certain that
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2.0

3.0

3.1

their impatrtiality in adjudication will be guaraet® as noted in Section 36
of the 1999 Constitution. All that is desired Iretprocess of adjudication
Is to determine the issues in dispute betweengsaaind applying the law
to the facts in issues. The citizen does not muheéther the issues are
determined in the court or at the tribunals. Alhtt he is interested in is
that his rights (if they are violated) are proté¢teecognized and

appropriate remedies are given to him.

OBJECTIVE

In this Unit, the student will be introduced to flw®cess of administrative
adjudication. It will be clear to the studentlat end of the unit that while
the 1999 Constitution ascribes the function of ddjation to the courts
(Section 6) the same Constitution in Section 3@gazes that tribunals
or other administrative bodies set up by law mapdidate if only their

freedom and impartiality can be guaranteed. Theestt will also be

introduced to administrative tribunals, why theg aecessary, criticisms
of administrative tribunals and the classes of @dpting bodies that

exist.

MAIN CONTENT

NEED FOR ADMINISTRATIVE ADJUDICATION

Ordinarily the courts in Nigeria have responsipilfor adjudicating in

disputes between government and government agemcesrnment and
citizens and citizens with citizens. However agsult of the backlog of
cases in courts and the need to decongest thesyatieim in the interest of

speedy resolution of disputes, the need has atseappoint people of
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integrity to serve on tribunals as provided for $ection 36 of the
Constitution. Groups that now perform judicial ¢tions are called
tribunals, panels, commissions, boards of inquicy éhese bodies when
properly constituted adjudicate on matters refertedthem and they

perform such functions as may be assigned.

Governments all over the world are known to setxifpa judicial bodies
to perform the job of administrative adjudicatiohese administrative
bodies are not courts and they do not belong tchibearchy of regular
courts. When the need arises the administrativheoare empowered
under specific legislation that charge them withestigating, hearing and
decision in matters that are in dispute which atiogrto Malemi (2008)

“includes matters arising from:

(a) Public administration

(b)Controversies which require specialized knowledge o
experience for instance assessment of compensation

for land acquired by government for public purposes

(c) Disputes which are thought unsuitable for the ragaburts to
adjudicate” (p. 182)

Government takes interest in administrative adptihe because it desires
to satisfy members of the public that proper ingeasion is done to issues
of national concern or issues that affect the pubirectly by special
bodies charged with speedy resolution of such despwutside the
traditional confines of the court whose legal pesses take time.
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3.2

3.3

CLASSES OF ADJUDICATING BODIES

As has been noted, governments all over the wanle ltause to make use
of administrative adjudicating bodies from timetitme in the interest of
speedy disposal of disputes. Classes of admatiistragencies that have
been set up to deal with disputes of national ingme include
Administrative Tribunals, Administrative Courts, B¢ Complaints
Commission, Rent Tribunals, Election Tribunals, déiganeous Offences
Tribunals, Recovery of Public Property Tribunalsm&d Robbery and
Firearms Tribunals, National Industrial Court amdlustrial Arbitration

Panel. To name a few.

For the purpose of administrative law, tribunals dze classified as

follows

(a) Tribunals with criminal jurisdiction. These tribals deal with issues
concerning miscellaneous offences including arnobtery etc.

(b)Tribunals with civil jurisdiction which deal withssues like Rent
Tribunals, land tribunals, industrial disputes etc.

(c)Election Tribunals which deal with election peti including

qualifications and other improprieties concernifecgons.

DEFINITION OF AN ADMINISTRATIVE TRIBUNAL

A tribunal is an administrative body which has thece of law and which
is set up to investigate and adjudicate in dispuéésrred to it. In the

process it may make claims where necessary whit®mmending
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3.4

solutions to solving the problems. In adjudicationembers of an
administrative body make judicial decisions by &pm the law to the
facts of the dispute. Its operation is less formhman the court system.
The difference between the court system and theresinative tribunal (a
quasi-judicial organ) is that in the judicial systehere is a nag for details
following rules of evidence where no discretionakowed. In the
tribunal system, members are allowed some formisuretion as long as
it will not compromise the fairness and impartialihat is required of the

process.

From the foregoing a tribunal may strictly be ddmmi as an
administrative body set up with definite terms aference which
possesses the attribute of a court of law in istbiconsider evidence in
order to settle the disputes referred to it. Iblegs legal rules laid down
by statute to the facts in issue presented ta iadipudication.

TRIBUNALS OF INQUIRY

Egwummuo (2000) defines Inquiries as follows:

“Inquiries are investigation into matters condegn
Government policy and administration or
allegations of impropriety or negligence in pulife,
with a view to finding out facts in relation thewet

for the purpose of determining the appropriateqgyoli
that would be adopted by the appropriate autharity”
(p. 283)

In specific terms, it is generally believed thagrhis no main difference

between an administrative tribunal and tribunalsqtiiry. They are both
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3.5

constituted by government whose power to do soewlsved from the
Tribunals and Inquiries Act of 1960 and the relévaws of the different
states. An apparent difference if any is in themctions. For example, an
administrative tribunal which operates like the rtogystem applies the
relevant law to the facts in dispute and makestaraenation as a court
would do without reference to either the authothgt set it up or any
other extraneous body. In the caseAta#kija v. Medical Disciplinary
Committee (1959)4 F.S.C.38, the administrative tribunal madiecision
as if it is a court of law without reference oreeunendations to any head
of state, governor, minister or commissioner. Bua typical tribunal of
inquiry, the tribunal entertains evidence and exawmithe facts but makes
the final recommendation to another party which rhayeither the Head
of State/President, governor or Minister as thes gaay be, who will act
on all the findings and recommendations or set sasige as he deems fit.
An example is the Udoji commission of 1973 in whigbvernment

accepted many of the recommendations and set snde.

ARGUMENTS FOR ADMINISTRATIVE ADJUDICATION

As has been noted, administrative adjudicationrsefie a process where
government sets up an administrative organ whidetfans as a court in
solving disputes through admission of evidence apylication of rules to

facts. The arguments advanced for this quasidaidiorgan are as

follows:

(a) Tribunals are cheaper and Cost Effective.
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Administrative adjudication process is cheaper eost effective both
from the point of view of the litigants and govemmh or

administrative party that set up the tribunal. Tiesn argument is that
an administrative tribunal comprises ad-hoc memiambiish constitutes
when the need arises and disbands when the prscessr. This is
unlike the court process which is tortuous and Ive® a never-ending

process of legal dialectics which often end updjparnments.
(b)Speed in Hearing Matters

An administrative tribunal works with speed and wmacy in

entertaining disputes. |Issues are expeditiousiyoded of. There are
no long adjournments and some tribunals like treeteln tribunals
have a fixed period of sitting and a fixed periamt tlisposing of

election cases.

(c)In administrative tribunals, matters are heard pprapriate experts
while a magistrate or judge or lawyer heads a tabwf inquiry and
other members are respected and knowledgeableepaopphe issues

under reference, so constituted for ease of he#nmgatter.
(d) Informality of Procedure

An adjudicating administrative process is informilembers sit

without regards to the paraphernalia or robbingswand gowns etc.
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3.5 CRITICISMS OF ADMINISTRATIVE ADJUDICATION

While an administrative adjudication process isparand cost effective,

the process is often criticized for the followirgasons”

(a)Inadequacy of legal Knowledge
Although some members of an administrative adjuainaprocess
have legal minds, other members lack legal traiaingd scientific fact-
finding techniques. This draw back beclouds theueption that an

administrative tribunal possesses the quality iohéss.

(b)Assumed Loyalty to Government

Whereas the court system does not display loyaltgarty persons or
organs, there is fear that administrative tribunalay nurse some
loyalty to the authority that set them up. In otiverds, they may seek
the mind of government or minister or state govethat set up the
specific tribunal with a view to ‘dancing’ towardbe intention of

government. It is common knowledge that in a jiadiprocess the
courts have their allegiance only to the Consttutof the Federal
Republic of Nigeria and the specific laws that tegato the issues in
dispute.

For example, inFCSC v. Laoye the Supreme Court stated its
displeasure at the frequent use of tribunals idstéacourts of law for
trial of persons. In the case, the now famousestaht of OPUTA,

JSC is replicated here in order to drive home pibigt:

“The jurisdiction of the ordinary courts to tryyan
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allegation of crime is a radical and fundamergakt

of the rule of law and the cornerstone of demograc
If the executive branch is allowed to operate tigio
Tribunals and executive investigation panels, that
Surely will be a very dangerous development. This
Court cannot be party to such dangerous innovation
It is only when one is on the receiving end that h
Can fully appreciate.”(1989)2 NWLR pt. 106 p. 265

(c) Inadequate Opportunity for Self Defense
The right to fair hearing which is enshrined in 8&at 36 of the 1999
Constitution involves the opportunity to presentf stefense and
arguments in a litigation process. It is belieteat in some cases that
the process of administrative adjudication lacksugin
Opportunity for self defense. Self defense is ifaed as some
believe, in the altar of speed and expeditiousa$iapof disputes by

administrative tribunals.

(d)Secrecy of Sittings
Some administrative tribunals sometimes sit in gameo the
exclusion of journalists and other citizens who mant to watch the
tribunal’'s proceedings. It is assumed that theetetature of some
tribunals is a smoke screen for short-cutting the grocess of law as
regards a right to counsel of ones choice or faarimg or application

of rules of natural justice.
From the foregoing it is evident that the procedsadministrative

adjudication has its merits and demerits. It wapgear however that the

merits far outweigh the demerits.

133



4.0 CONCLUSION

5.0

6.0

The process of administrative adjudication is knawrthe constitution.
When Section 6 and Section 36 of the 19999 Comstituare read
together, it would be clear that the Constitutienagnizes administrative
adjudication. Adjudicatory process as seen in adimative tribunals is
decongesting the court in hearing and disposingdigutes. However,
there are arguments and criticisms for administeathdjudication. It
would appear that the benefits of adjudication psses far outweigh its

draw-backs.

SUMMARY

The process of administrative adjudication is kndwviaw. Section 36 of
the 1999 constitution affirms that tribunals may umed in addition to
regular court procedures in the hearing and didpadadisputes.
Administrative adjudication has its merits and detee While one of the
merits include cost effective and speedy dispogablisputes among
others, one of the draw-backs is that functionandbe process do not all
have adequate legal knowledge to apply the lawddadcts in issue.

TUTOR MARKED ASSIGNMENT

1. (a) Define the concept of Administrative Adjudicati

(c) Freely comment on three arguments for Administeat\djudication

and three points of criticism of Administrative Adjcation.
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1.0 INTRODUCTION

As observed in Unit 1, there are circumstances av/haticial authority is
given to a body of citizens of good standing tofqren judicial functions
in a committee known as tribunal. There is evigettc suggest that the
origin of tribunals can be traced to the year 16@ten in the United
Kingdom judicial powers were given to men of thest@ms and Excise to
perform specific functions in Commerce DepartmeRbwers were also
given in 1799 to Land Tax Commissioners. Upon rashelence in 1960,

the aspects of the English legal system becameavestéaws in Nigeria
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2.0

3.0

3.1

and the idea of using tribunals to solve specifgpdtes and issues was
inherited by the government of Nigeria. That isyvéhyear later in 1961,
government promulgated the Commission and TribuaaEnquiry Act,
1961 which gave authority to the Prime Ministeg then Chief Executive
in the Parliamentary System, to appoint Commiss®nehenever he
thought he had to set up tribunals for any purpdséas also been noted
that Section 3(1) of the Constitution recognizesitltea of giving judicial
powers to a tribunal. Tribunals therefore have edmstay in Nigerian
politics and the Commissioner of such

Tribunals share judicial powers with Nigeria courts

OBJECTIVE

At the end of this Unit, students will learn tha¢mmbership of tribunals is
made up of men and women of integrity who possedaia qualifications
in order to work as tribunal commissioners, it wbdle realized that
tribunals are relatively independent of the autiesithat set them up.
Some comparison would be made between adminisratibunals and

tribunals of enquiry.

MAIN CONTENT

ORIGIN OF TRIBUNALS

It would be appropriate to define the concept ofilaunal before tracing

its origin. Malemi (2008) defines a tribunal as

“A special court usually established by governimen
outside the hierarchy of the regular court syste
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3.2

hear and determine matters of a particular kind.
(p. 179)

As observed by Egwummuo (2000)

“As an aspect of administrative law, its origsn i
traceable to the British origin of our legal ®yst

and the focus is on commission of Customs and
Excise, who were given judicial powers by English
Statutes dating back to 1660”". (p. 268).

As is well known, the English legal system becama# of Nigerian law
upon independence in 1960. The concept of tribtined was inherited in
Nigeria and in 1961, a year after independenceegornent promulgated
the Commission and Tribunals of Enquiry Act whicveg authority to the
Prime Minister to appoint Commissioners to tribsnahenever the need
arises. The Act empowered Commissioners so eléotedquire into any
matter or thing within or affecting the general fae¢ of Nigeria or into
any matter or thing within federal competence argnghwithin the
federation. The 1961 Act was replaced by Sectdwf2the Tribunals of
Enquiry Act 1966.

CLASSIFICATION OF TRIBUNALS

Tribunals are classified based on the group afieissthey deal with
specifically as follows:
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3.3

(a) Tribunals with Criminal Jurisdiction
These are tribunals that deal specifically withltaf criminal offences
in different zones of the federation. A good exbmwould be the
Counterfeit Currency Tribunal set up following tl@ounterfeit of
currency Decree 1984. Another example would be Qoele of
Conduct Tribunal and the Armed Robbery and Firearnisunal.

(b) Tribunals with Civil Jurisdiction
These are tribunals that deal with civil offencas eent tribunals, land

tribunals, industrial relations tribunals etc.

(c) Election Tribunals
These are tribunals that are charged with the respitity of enquiry
into election issues including disputes about tsesahd eligibility

iIssues among others.

While it has been observed that there is a pratifen of tribunals, most
of which exercise judicial functions, it is obviotilsat the congestion in
courts and the snail speed with which the couxexatse their judicial
powers may have necessitated the need for tribumadsder that justice

would be seen to have been done to litigants wittelay.

MEMBERSHIP OF TRIBUNALS

Membership of tribunals varies from one to the ottiepending on the
substantial issues that the tribunal has to de#t. wilt is so because
authorities who set up tribunals always desire thase who have been

appointed to commissioners should have broad bededation some of
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which must be related to the nature of the displde they have to deal
with. For example, a tribunal that deals with relsmeous offences of

criminal nature must have commissioners with legiad on the tribunal.

Be this as it may, from Nigeria’s contemporary eigece, tribunals
which exercise judicial powers have always beenretiaby retired or
serving Judges and about three other members of mooal background.
It would be emphasized that irrespective of the Ipemnof that constitutes
a tribunal (and the number is already determinethbyauthority that set it
up) a consideration is always given — that the c@sioners must be
people of proven integrity. A tribunal is guideg bbjectivity and the
principle of fair hearing and they are remindedb®independent of the

authority that set them up.

Membership of a tribunal is carefully selected efiact the men who are
in good moral standing in society and who have mminal background.
Although there is no fixed number of persons toamppointed into a
tribunal, the extent of the issues in dispute ugudetermines the
membership. One thing that is certain is thatctrman of a tribunal is
usually a serving or retired judge and two or thmeme members one of
whom has a legal mind while the other has a braes®db knowledge of
issues in dispute. In addition a lawyer or legalcgtioner either from
service or the private sector is usually appoindésda lawyer to the
tribunal. The duty of the lawyer is to ensure tlparties are well
represented and that the rules of fair hearingeaience are adopted by
the tribunal in their proceedings. Usually a Seuge from the civil

service is appointed to the tribunal. While othembers of the tribunal
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3.4

are paid sitting fees, the chairman as a servidggus not paid additional
fees. The Secretary from service explains admatige matters to the
tribunal. The Secretary as an administrative guaehe panel is not
entitled to vote in the process of decision making.

INDEPENDENCE OF TRIBUNALS

Following the principle of separation of powers,branch of government
wants to directly interfere with the duties anddtions of the other. The
Executive branch is distinct from the Judicial Branand the judicial
branch is different from the Legislative branchun€&tionaries of the three
branches of government are therefore strictly spgakndependent from
each other. Ordinarily, tribunals which share quali functions with the
courts under the judicial branch would be indepanhffem the Executive

branch.

According to Oluyede (1988)

“tribunals make their decisions independently arel
supposed to be free from political influencegy’. 223)

In certain circumstances, the authority that sea tijfounal determines the
officers to whom appeal lies. For example wheneaabling statute
provides that appeal lies to a Minister or Comroissr, any case
constituting an appeal in the dispute enquired bytdhat tribunal lies in
the Minister or Commissioner as required by thebé&ng statute. This
procedure is however different from any attemptploliticians who may
try to buy the conscience of tribunal members bgsoig them around
with bags of money. The Chief Justice of Nigefatai Williams is
reported to have claimed that politicians in Niganade several attempts
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3.5

during the election petition trials of September @Qmtober 1983 to
influence the judiciary with money. Although theracity of this claim
has not been fully established, it was made byNumber One Judicial

Officer in Nigeria at the time.

In conclusion, it would be noted that tribunalstleir procedures must
follow constitutional provisions. They must berfasbjective and legal.
They must hear the other side following the pritecipf audi ateram

partam.

COMPARISON OF TRIBUNALS AND ENQUIRY

(a) The main difference between tribunals and enquey ih the fact that
tribunals share in the judicial power of Nigeriaouds. They entertain
petitions and disputes and make decisions includavgards or
remedies to aggrieved parties independent or witheference to the
authorities that set them up e.g. the electionutréd which makes
decisions and are able to reverse election resuitsgrounds of
impropriety, falsification or irregularities comrt@t in the elections.
A case in point would be the 2008 reversal of Rasfunbor, Governor
of Edo State under the platform of the Peoples Deatm Party
(PDP). Although Prof. Osunbor had been sworn mh actually acted
as Governor of Edo State for over six months, aciapeelection
tribunal holding in Benin reversed the electionuiesn favour of
Comrade Adams Oshiomhonle who the election tribsaad was the
valid winner of the 2007 election to the Office Gbvernor of Edo
State. Comrade Oshiomhonle then became GoverngdofState on

the platform of the Action Congress (AC) party.
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(b)An Enquiry is selected in the same way as a tribbaamost enquiries
perform fact-finding functions after which they oep back to the
authority that set them up or to government or atier authority as
the case may be. They are basically informaticekeses and submit
same to the prescribed authority for purposes aisg making.
Their functions often cover administrative poligidand matters,

chieftaincy title matters, financial improprietydueation, banking etc.

(c) Tribunals are more permanent in nature than ereguifiVhile tribunals
are set up by enabling statutes giving them fofdaw, enquiries are
set up by government or relevant authority withirded terms of
reference. In most cases they send their reporthé& official

designated to make decision on the matter.

(d)Decisions of tribunals are in most cases final.qumnes do not make
decisions that stand alone. Their decisions atended to be
recommendations which another authority has libetimplement or

not.

(e)A common attribute of tribunal is that their deoiss often affect rights
and obligations of persons/citizens.

() The two bodies are expected to be guided in thediberations by the
principles of law including rules of natural jusjcfair hearing and
fundamental human rights as enshrined in Sectioto 33 of the 1999

Constitution.
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(g)While the procedures in some tribunals are fornmal &egalistic as
regular courts, the procedures in enquiries arallysless formal. In
some deliberations, legal representative may baines at tribunals
but at enquiries persons may appear in the compartheir legal
practitioners who may advise on legal issues ifrtbed arises. See the
case ofEkpo v. Calabar Local Government Council(1993)3 NWLR
pt. 281 p. 324. In this case, the plaintiff appeflwas the Chairman of
Calabar Local Government council. 18 councilognsed notice of
misconduct against him. They passed a resolutiah the chairman
had a case of misconduct to answer and the all@gatiust be
investigated. The chairman went to court and sblegive of the court
to prevail on the councilors. The court of appda@missed the
chairman’s application and held that the appellad not established
any condition that should warrant the court infgeng with the steps
taken by the councilors. The court cited the miovis of the Local
Government Basic Constitution and Transition Prionis Decree of
1969 where Section 11 provides among other thitigd, it was the
councilors’ responsibility to decide what amoumtgtoss misconduct.

4.0 CONCLUSION

This Unit shed light on membership of tribunals andependence of
tribunals. It was observed that membership otittdds comprises men of
proven integrity some of whom should have legakiyamunds in order to
dispense justice fairly, objectively and indeperiyenWhile the chairman

of most tribunals are serving or retired judgeg, 8ecretary are serving
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5.0

6.0

7.0

administrative officers from the civil service wiserve to advise the
tribunals on administrative issues. Tribunals largely independent of
the authority that set them up. The make decismwithout further

reference to the authority that set them up. Adgexample would be that
of election tribunals which make far-reaching decis based on the facts

before them including nullification of election tdfs.

SUMMARY

The history of tribunals date back to the legaltesys of the United

Kingdom which was imported into Nigeria as receiMad/ upon our

independence in 1960. The purpose of using thé&adeof tribunals in

Nigerian legal system is to decongest mattersencthurts and to speedily
hear disputes and cases in less costly ways. Taibgerve as alternative
judicial bodies and are more legalistic and fornmaktheir approach to
solving disputes than Bodies of Enquiries. Tribudakisions are not
subject to further review while decisions of Engsrare subject to further
review by the officers to who appeal lie.

TUTOR MARKED ASSIGNMENT

1.  Arethere any differences between Tribunals arguiies? If

any, state such differences.

REFERENCES/FURTHER READING

1. Egwummuo, J.N. (2000Modern Trends in Administrative Law.
Academic Publishing Company, Enugu.

145



. lluyomade B.O. & Eka B.U. (1992Lases and Materials on
Adminstrative Law in Nigeria(2™ Ed.) Obafemi Awolowo
University Press, lle Ife.

. Malemi, E. (1999)Administrative Law(3® Ed), Princeton Publishing
Co, Lagos.

. Oluyede, P.A. (1988Nigerian Administrative Law(5™ Ed.)
University Press,(Rllbadan.

. The 1999 Constitution of the Federal Republic ajeyia.

146



UNIT 3: RIGHTS OF APPEAL UNDER TRIBUNALS

CONTENT

1.0 Introduction
2.0 Obijective

3.0 Main Content

4.0
5.0
6.0
7.0

1.0

3.1 Rights of Appeal under Tribunals

3.2 Problems of Tribunals: Contempt of Decisions
Conclusion

Summary

Tutor marked Assignment

References/Further Reading

INTRODUCTION

An appeal arises where a decision in a case ouiiguljudicated upon by
the court or tribunal does not go well with anytbé litigants in the
dispute. The party that appeals to a higher aiiyhisr referred to as the
plaintiff appellant. He requests the higher autiioto set aside the
decision of a lower body which in most cases isindtis favour. If the
higher authority or court believes that his appgesd merit, it would be
upheld. If however the appeal does not have mewiuld be thrown out
and the decision of the lower authority or courtuldobe sustained.
Evidence abounds in legal proceedings in Nigeriar@the appeal courts
and appeal bodies have overturned decisions ofrleeaerts. There is
evidence exist also where appeal courts or bodies bpheld decisions of

lower bodies. It is pertinent to observe that abpmurts follow the
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2.0

3.0

3.1

principle of fair hearing, equity and natural jgstiin consideration of

appeals.

In the case Nigerian courts, appeal lines from lthgh Court to the
Federal Appeal Court and from the Federal AppealrCio the Supreme
Court. But in the case of tribunals, appeal lea thigher body stipulated
in the statute that gave authority to the tribuieasit. Any tribunal that
processes appeal where the statute does not amhaseas acted above its

powers (ltra vires).

OBJECTIVE

The objective of this Unit is to introduce the ot to an important
process in the dispensation of justice in Nigeridagal system. The
student will observe that appeal lines lies fromowaer judicial body to a

higher judicial body. In the case of courts, apesb lies from the High
Court to the Appeal court and from the Appeal Cdortthe Supreme
Court. In the case of tribunals, appeals may balyo a higher authority
if the statute establishing the tribunal so présxti Where the enabling
statute does not recognize an appeal processtilo@dl of enquiry will

have no power of introducing an appeal process.
MAIN CONTENT
RIGHT OF APPEAL UNDER TRIBUNALS

In simple terms, an appeal is a request or wishesged to a court by an
appellant who wishes a decision to be changedx rlarmal court system,

it usual for a litigant who is not pleased with tecision of a lower court
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to appeal to a higher court for a re-examinationhef litigation process
with a view to changing the decision of the loweut. It is pertinent to
observe that in the case of tribunals there isigiat of appeal except it is
explicitly stated by statute.

Oluyede (1988) states:

“Although there are numerous ways of appeals franmous
tribunals in this country, the general principld spplies to each
and every one of them. It should also be notedahappeal may
lie from a tribunal to a Minister or Commissionfegm a tribunal to
a court of law, from minister or Commissioner toaart of law,
from a tribunal to the Head of State or Governomiay of
confirmation or no appeal may lie at all. An agdpeay be on the
question of fact, law or both, or on question a¥ anly.” (229)
In some cases an appeal may lie from the tribumahé court if it is
established that there is a fundamental breachariribunal’s process of
decision making or if the process employed by thmibal is contrary to
the principles of natural justice. In that cases &ppeal from tribunal to
the court only holds if the enabling statute of thibunal allows for
appeal. This is what happened renloye v. Medical And Dental
Practitioners Disciplinary Tribunal (1968) Suit No. SC 91/1968 of
November 22, 1968. As already stated, the praovssiof the enabling
statute that sets up a tribunal states the aughofitpersons to whom
appeal lies as per the decisions of the tribuirainost cases, the enabling
statute will state that appeal lies to a designaedster of the Federal
Republic of Nigeria or with a Commissioner with pest to State
Government as the case may be. An appeal maydaydne tribunal to a

higher tribunal which may not be a court in thel reense. A good
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3.2

example will be seen in administrative adjudicajpvocess where appeal
lays from the decision of the Industrial Arbitrati®anel to the National
Industrial Court.

A right of appeal is a second tier process in thesg for justice. An
appellant is motivated to seek a reconsideratidmomatter by a superior
body in the hope that he will find justice becaoséis displeasure at the
way his matter was handled by a lower authorityit e judicial process
entertains appeals through the court system beddugse€onstitution’s
belief that it is a fundamental human right foitmént to be given a fair
hearing and it is traditionally believed that tamis as the process of
adjudication may be, it better to set one offerfdee than convicting an
innocent man who may not have been given a faal. triFair trial is

therefore the cornerstone of any legal system.

PROBLEMS OF TRIBUNAL: CONTEMPT OF DECISIONS

Tribunals have become part of the process of dspgnustice in this
country. It is fair to observe that most governtseaf Nigeria from
independence to date have made good use of tribiunthtating that they
have trust in the tribunal process of dispensirsgige. There is no doubt
that tribunals have assisted in clearing congestbncases at the
conventional courts of law. The speed at whichutnals decide matters
and the cost effective nature of their claims hlagen assets to the use of

tribunals. As Wade (1977) noted, on the issueaafuient use of tribunals

“it was based on attitude and positive hostilityhe
courts of law”. (p. 753)
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In support of the above statement by Wade, it caadded that delay in
concluding cases in this country has been a majaw-thack in legal

proceedings and that explains why successive milriegimes in Nigeria
have had cause to use tribunals in dispensatiojusbte. As is well

known, military regimes suspend the constitutiord aperate through
decrees in the interest of peace and stability.thcdigh successive
governments in Nigeria are eager to see resultsmpcbvements in the
judicial process which prompted them to employubke of tribunals in the
dispensation of justice, tribunals are not meantefmlace regular courts
which are recognized and listed in the Constitutiont is expected that
with great advancement in modern technology, thexgess of deciding
cases in the regular courts would be spade ughelBench is equipped
with state-of-the-art voice recording equipment dagtops for quick

referrals, delays in the court system would beugity eliminated.

One problem that tribunals appear to have is thabotempt of some of
their decisions. In the regular court systempoifirt orders are disobeyed,
there are appropriate sanctions for contempt botrtals do not have
appropriate sanctions for contempt of their ordé&sction 26 of the Trade
Dispute Act 1976 empowers tribunals to deal seyength contempt of
their orders by referring such contempt to a highrtor to summarily
deal with such cases. The tribunals have been isiaummarily dealing
with cases of contempt because they are awaretliegt are strictly
speaking not courts. Instead they make use ofrregf@f cases of
contempt of their orders to other superior coudss grosecution. This

problem has led members of the public to beliewa the tribunals lack
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the power of strong enforcement of their ordersAn exemplary case
which drives home this position is in the celeldatase olUnion Bank
of Nigeria Ltd v. National Union of Banks, Insurane and Financial
Institution Employees (NUBIFIE). On May 10, 1983, the National
Industrial Court which is a tribunal issued an ordequiring striking
works to go back to work and they treated the osdign contempt by
refusing to obey. The Union Bank of Nigeria Lindgitdorought an
application requiring the striking workers to explavhy they should not
be punished under Section 26 of the Trade Dispuit 1®76. The
National Industrial Court did not summarily deaklwthe contempt case.
The striking workers or their leaders were not ispmed or sanctioned.
They returned to work later. The general traditisrthat tribunal after
giving its verdict, does not reconsider or re-offem case. In some cases
however, aggrieved parties in decided mattersilatirtals have pleaded
with tribunals to re-open their cases. Tribunaseénbeen cautious in this
area because they are mindful of the fact that elaenhigh court has
power in extreme circumstances to quash decisibtrdanals.

Another problem of tribunals is the excessive peabanmunity enjoyed
by parties and witnesses who appear before thefikeuregular courts

where the immunity of parties and witnesses arédun

From their functions, tribunals can be said to && pf the judicial system
in Nigeria. They speedily deal with matters bravigéfore them and they
have to a large extent disposed of matters in decme with the principle
of fairness, equity and natural justice. They neethe strengthened by

enabling them to provide tough sanctions for coptenh their orders.
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CONCLUSION

Government’s fate in tribunals as administrativaigial organs for speedy
disposition of cases and as machineries to enguicesocial problems
appears very strong. In a normal court systemitite of appeal is a
freedom which dissatisfied litigants have. laiprocess whereby a party
who is dissatisfied with the decision of a loweudanakes an appeal to a
superior court usually a High Court or the CourApbpeal, to re-examine
the decision of the lower court with a view to chiag it in their favour.
Evidence abound that in cases where superior Egalments are made,
buttressed by evidence which the lower courts n@asehgnored, superior
courts have reversed decisions of lower courts.thén specific case of
tribunals, appeal does not lay to them except tiableng statute that set
up the tribunal specifically states the right opapl. However, tribunals
have had to refer cases requiring appeal to th Baurt for hearing.

SUMMARY

There are many forms of tribunals set up by stadate by government to
investigate disputes, hear cases and make decisios inquire into
social problems. Tribunals have proven themsetaelse fast, adept in
investigation and they are the hope of litigantowlkek speedy decision
on their cases or disputes. However tribunalateegular courts. Their
decisions and orders though respected have in sases been treated
with contempt and disobedience. People who reeotastribunals for
adjudication have had justice dispensed fairly a@ni@ctively with respect

to their fundamental human rights. In all casefuhals have been
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guided by the need to apply with the principlesafural justice, equity
and fair hearing.

6.0 TUTOR MARKED ASSIGNMENT

1. Discuss two ways in which application of modernhtedlogy would be a

great resource to tribunals in the dispensatigosiice.
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1.0

2.0

INTRODUCTION

In this Unit, we are focusing on Fundamental HurfRaghts under the
1999 Constitution. These rights are documentechapter 4, Section 33
to 44 of the 1999 Constitution. These rights ideltRight to Life, Right
to Dignity of the Human Person, right to Persondekty, Right to Fair
Hearing, Right to Private and Family Life, RightRoeedom of thought,
Conscience and Religion, Right to Freedom of Exgoesand the Press,
Right to Peaceful Assembly and Association, right Rreedom of
Movement, Right to Freedom from Discrimination, Rigo Acquire and
own Immovable Property anywhere in Nigeria and Rtghireedom from

compulsory Acquisition of own Property without DBeocess.

OBJECTIVE

The objective of this Unit is to introduce the stad to fundamental
human rights as enshrined in the 1999 Constitubdnthe Federal
Republic of Nigeria. These are rights that governts all over the world
respect as related to human beings because thegtamal and they have
body soul and mind. In Nigeria the rights are emu in chapter 4,
Section 33 to 44 of the Nigerian Constitution. Khedge of these rights
will instill in the students the dignity of the ham person and a secured
awareness that anywhere they travel to under tléegltheir basic
fundamental rights as human beings will travel wittem and are

recognized by any government in any country whingytsojourn.
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3.0

3.1

MAIN CONTENT

WHAT IS FUNDAMENTAL HUMAN RIGHT

Fundamental human rights are basic rights ¢nateto the nature of man
as a rational human being and the rights are ignalent with the
principles of natural law. In Nigeria, these riglaire enshrined in chapter
4, Sections 33 to 44 of the 1999 Constitution @& Bederal Republic of
Nigeria and they include Right to Life, Right toddity of the Human
Person, right to Personal Liberty, Right to FairaHieg, Right to Private
and Family Life, Right to Freedom of thought, Caeace and Religion,
Right to Freedom of Expression and the Press, RightPeaceful
Assembly and Association, right to Freedom of Moeain Right to
Freedom from Discrimination, Right to Acquire and/ro Immovable
Property anywhere in Nigeria and Right to Freedoomf compulsory
Acquisition of own Property without Due Process.

Most countries of the world have enshrined humahtriprovisions in
their constitution. A one time Chief Justice opda is reported to have

said, while describing fundamental human right:that

“Fundamental human rights were not created by tage dut are
external and universal institutions common to aknkind and
antedating to the state and founded upon natuwed”l81972) 16
J.A.L. No. 2, p. 131.)

The above submission explains that fundamental hurghts are not
ascribed to human beings at the pleasure of the staonstitution. They

are what human beings are entitled to by the faat they are human
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3.2

3.3

beings who are rational and who are endowed witty psoul and mind.
Every government all over the world respects thegghts and
international organizations have enacted orders prahibitions for
violation of these rights.

RIGHT TO LIFE
Section 33(1) of the 1999 Constitution states:. that

“Every person has a right to life, and no ondlsha

be deprived intentionally of his life, save in engon

of the sentence of a court in respect of a criminal

Offence of which he has been found guilty in Nig€ri
The court however makes a difference with takiuaan being'’s life as
a result of either punishment for a crime that basn committed or as a
reprisal for the offence of murder. Section 33{@)vever explains that a
person shall not be regarded as having been depvehis life in
contravention of this section, if he dies as altesithe use, to such extent
and in such circumstances as are permitted by ddvsuch force as is
reasonably necessary. In other words, if a peisamondemned for the
offence of armed robbery in Nigeria and he is sadd to death by firing
squad, if he is executed, such a person cannadagded as having been
deprived of his life in contravention of Section 3§ the 1999

Constitution.

RIGHT TO DIGNITY OF THE HUMAN PERSON

This Right is embedded in Section 34(1) of the 1@@stitution which
states that:
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“Every individual is entitled to respect for tbegnity of
his person, and accordingly

(a)No person shall be subjected to torture or to irdoum
or degrading treatment.

(b)No person shall be held in slavery or servitude

(c) No person shall be required to perform forced or
Compulsory labour.”
From the foregoing, it is evident that the Consitu prohibits corporal
punishment. It is degrading to the human persény institution, school
or state government that permits corporal punishnbgnway of using
horse whip and other gadgets, contravenes thisoBeuftthe Constitution
and their actions are therefoudtra vires i.e. acting above authorized

powers.

In a recent decision iAlhaja Abibatu Mogagi and Others v. Board of

Customs and Excise and Anothdd982)3 NCLR 552 p. 562 where
market women brought an action against men of th&tdins and Excise
for horse whipping and tear gassing market womeonsehshops they
raided with the suspicion that they were sellinghirited goods, the court
held that the action by the Customs officials aneirtaids violated the
fundamental human rights of the market women asrere in the

Constitution. The actions of the men of Customd Emcise aided by

policemen were seen to be barbaric altich vires.
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3.4 RIGHT TO PERSONAL LIBERTY

3.5

Section 35(1) of the 1999 Constitution documents Right to Personal
Liberty. The Section explicitly states that:

“Every person shall be entitled to his persortedrty

and no personal shall be deprived of such libeataes

in the following cases and in accordance with a

procedure permitted by law”.
This right is frequently abused by law enforcemagénts who detain
suspects and imprison them without warrant andawitldue process. In
Obeka v. commissioner of Polic€1981) 2 NCLR 420, the accused in
this case was held in custody on an allegatiorheftt When he applied
for bail the police opposed it, but the court whisha defender of the
Constitution and human rights stated that the actibthe police is in
violation of this Section of the Constitution. Theurt therefore granted

the accused bail unconditionally.

RIGHT TO FAIR HEARING

Right to fair hearing is the mother of all rightecause it is the core of
justice. In simple terms, fair hearing is the aiclistening to the person or
persons and giving them equal opportunities teedtagir positions on an
iIssue before adjudicating. Akoh v. Abuh (1988) NWLR pt. 85, p. 696.
SC., the Supreme Court explained that “to heartha process of justice
means to hear and determine the cause or mattemther words, the
matter here relates to the process of hearingtdrem its commencement
to the end including the delivery of final judgmenthis suggests that if
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hearing is to listen from the commencement of atenato the end
including delivery of judgment, fair trial is martday. In other words,
both sides in a matter or suit must be given arapf®rtunity to state their

case, usually in Nigeria through counsels.

The courts have always sympathized victims, in b#istaed cases of
violation of the right of fair hearing. The maximeemo judex in casua
suam, and audi ateram partenmo(one can be a judge in his own cause,
and Listen to the other side) have remained persuagguments for

plaintiff applicants in fair hearing proceedings.

The right to fair hearing cannot be ousted by laatduse the Nigerian
Constitution is superior to any law. There is ramtecadiction that the
Nigerian Constitution is supreme. Fair hearinghis cornerstone of any
judgment process. IbPDC v. Fawehinmi (1985) 2 NWLR pt. 7, p. 300
at 370 SC, the Legal Practitioners Disciplinary @uttee (LPDC) was to
examine the alleged misconduct of Mr. Ganiyu Famahi(RIP) a legal

practitioner at that time over his publication iest Africa Magazine of
23% March 1985 and requested him to show cause whgipdiisary

measure should not be taken against him for thdigation which they

regarded as a professional misconduct. The casebnaught to the
LPDC by the Attorney-General of the Federation. n§aa Fawehinmi

went to court to file an application for an ordérpoohibition under the
fundamental human right alleging that his fundamkmtiman right to fair
hearing under the Nigerian Constitution was likidybe contravened by
the LPDC because the Attorney-General of the Fédaravho brought or

filed the cause with the Legal Practitioners Dibogry Committee was
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3.6

also a member of the Disciplinary Committee. Ganfyawehinmi
reasonably thought them that the right to fair mgawould be violated
because the Attorney-General who is the accuséaistd be a member of
the Disciplinary Committee that will judge. So tlmaxim nemo judex in
casua suam i.e. no one can be a judge in his ogewas advocated. The
plaintiff respondent’s complaint was serious enotmpersuade the High
Court to grant the respondent’s application and enath order of
prohibition to stop the Committee from trying Ganmiffawehinmi. The
Disciplinary Committee appealed to the SupremerCand the Supreme
Court held that the Legal Practitioners Disciplin&@ommittee’s appeal
failed and upheld the judgment of the High Couraivour of the plaintiff
respondent.

Justice Karibi-Whyte, Justice of the Supreme Cestate that

“in the circumstances of this country, fair hegria an
entrenched provision of the Constitution whiemmot
be displaced by legislation however unambiguousl
worded’.(p. 300)

It is obvious therefore that the rules of naturadtice as reflected the
principles of fair hearing apply to both judiciahda administrative

adjudication in all cases.

RIGHT TO PRIVIATE AND FAMILY LIFE
Section 37 of the 1999 Constitution states that

“the privacy of citizens, their homes, corres-
pondence, telephone conversations and telegraphic
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3.7

communication s is hereby guaranteed and protécted

This right is often abused by authorities and s@oeernment officials
with modern advancement in technology. There #oat®ns where the
homes of citizens have been bogged or wire-tappduch are clear
violations of this section of the Constitution. €lprivacy of citizens as
referring to their homes, correspondence, telephoo@versation and
telegraphic communication should be off limit tyipg eyes as far as this

Section is concerned.

In Nigeria many cases of violation of this righ¢ arot reported. However
in the United States of America, evidence aboundiaétion of Right to
Private and Family Life. For example, @imstead v. U.S.a home was
raided by the police even though their owners waseat home. The
court regarded this as a violation of a right tovage and family life. In
this case, the Supreme Court held that the evidehtained by wire-
tapping of a family telephone in a criminal progemu can be admissible

as proof of violation of the right to private araifily life.

RIGHT TO FREEDOM OF THOUGHT, CONSCIENCE
AND RELIGION

This right is guaranteed by Section 38 of the 1@88stitution which
States that

“Every person shall be entitled to freedom of tiwis
Conscience and religion including freedom to ¢gjean
his religion or belief and freedom (either alamen
Community with others, and in public or in prigat
to manifest and propagate his religion or behef
worship, teaching, practice and observance.”
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This Right is very relevant to the affairs of Niger citizens where
religion is a sensitive phenomenon. There areraéveligions in Nigeria
but the very predominant are Christianity and Islafhhe citizens are
often pitched against themselves on issues ofioelignd if only the
provision of this Section is emphasized before thpeace would reign
and members of the various religions would co-exigtarmony. Itis a
fundamental human right for a citizen to expressdriherself freely. To
be free to live in community with others and to shdp his Maker the way
he wants. It has been observed that the freedoanagteed by this
Section of the Constitution is sometimes abusegrbachers and leaders
of thought. In Oluyede (1988) Justice T.A. Agudada the following

comments regarding this Section as follows:

“In so far as freedom of religion is concernedngna
Nigerians like myself have developed grave doiflitss
Freedom is not being carried so far as to amauant
Abuse in some cases. Many so-called Christiarrc@ies
Have been established mainly as profitable treales,in
Some cases as a means of perpetuating increchile f
On credulous followers. On the other hand theesxism
of some Muslims in the name of freedom of relighas led
to blood shed in recent years. The Presidenteotduntry
was of course quite right in proscribing these exxist
sets recently since they denied to others the $@adom
they are claiming for themselves.” (p. 473)

3.8 RIGHT TO FREEDOM OF EXPRESSION AND THE PRESS

Section 39 of the 1999 Constitution documents tightRlo Freedom of
Expression and the Press as follows:
“Every person shall be entitled to freedom of
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expression including freedom to hold opinions
and to reason and import ideas and infor-
mation without interference.”

Journalists, newspaper publishers, writers andelsadf thought have
always taken solace in this Section implying tHagyt have a right to
practice as journalists, to express their ideastartuibld opinions freely.
Journalists are free to express their ideas irasad such expression does
not impinge on the right of others. Section 3PYhe 1999 Constitution
guarantees the right of persons to own, estabhshoperate any medium

for the dissemination of information, ideas andhamns.

Journalists have also taken refuge in the Sectmn cfiticizing the
activities of government because they claim thas mnconstitutional to
muzzle them when they freely express themselvdsrin of criticism of
government activities. A case in point heréisishola Oyegbemi and
Others v. A.G. of the Federation(1982) 3 NCLR p. 895. In this case,
Olushola Oyegbemi and others refused to disclosesdlirce of the news
item they published because they claimed they resstibm of expression.
The police arrested them and charged them witlotfe®mce of conspiracy
to commit felony. The court held that non-disclesof the source of a
news item is not contempt of court. The courtHartheld that in a
criminal proceeding, an accused person need natfaraa determination
of his case before applying to a High Court to erdohis fundamental
human right of freedom of expression. The couteddurther that while
journalists may exercise their right to freedom edfpression and to

withhold information, the right to withhold inforran is not absolute.
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3.10

RIGHT TO PEACEFUL ASSEMBLY AND ASOCIATION

Section 40 of the 1999 Constitution guarantees Right to Peaceful
Assembly and Association as follows:

“Every person shall be entitled to assemble yraed
associate with other persons and in particummhby
form or belong to any political party, trade umior
any other association for the protection of hterest”
(p. LL40)

This section guarantees the right of Nigerian ern& to belong to any
political party, trade union or any association ewh their rights and
interests would be protected. It is worthy of nthat many Nigerian
citizens have always resorted to force to enfotig tight which they

believe is often violated especially in militarygnmes.

RIGHT TO FREEDOM OF MOVEMENT

Section 41 of the 1999 Constitution guaranteesritjiet to freedom of

movement. It states:

“Every citizen of Nigeria is entitled to move fige¢hrough-
out Nigeria and to reside in any part thereof moditizen

of Nigeria shall be expelled from Nigeria or redd entry

thereto or exit therefrom”. (p. LL41)

This Section is clear on the fact that restrictangitizen’s movement is
illegal except in proven justified cases. A leaditase where this right

was violated and the court decried such actiorhés dase ofShugaba
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Abdulrahman Darman v. The Federal Minister of Internal Affairs
and Others (1981)1 NCLR p. 25. Alhaji Shugaba who was a mityjo
leader in the Bornu State House of Assembly wasdeg by the Minister
of Internal Affairs to Niger Republic on the grownthat he is not a
Nigerian whereas Shugaba had acquired his Nigerieenship by birth.
His fundamental right to freedom of movement arghtrito peaceful
assembly and association as a member of an oppgsny to the
majority party in Bornu State were violated. Thauit held that Alhaji
Shugaba’s right to free movement cannot be resttianless by law. The
court ordered that his Nigerian Passport which Ieeh seized should be
released to him and he should be restored to msefoposition before his
deportation. InNPAdewale v. Lateef Jakande and Otherg1981)1 NCLR
p. 262, the court held that a circular of the La@iate Government
purporting to abolish private schools infringed thght to freedom of

movement of school children.

From the foregoing, it is discernible that the ¢suare protectors of
fundamental human rights as enshrined in the Qatisth and they are
always impatient with government officials who at# fundamental

human rights of Nigerian citizens.

RIGHT TO FREEDOM FROM DISCRIMINATION
Section 42(1) of the 1999 Constitution states that

“A citizen of Nigeria of a particular communitgthnic
group, place of origin, sex, religion or political
opinion shall not, by reason only that he is saich
person:
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(a)Be subjected either expressly by, or in the prattic
application of, any law in force in Nigeria or any
executive or administrative action of the governtnen
to disabilities or restrictions to which citizenfs o
Nigeria of other communities, ethnic groups, places
of origin, sex, religions or political opinions amet
made subject; or

(b)Be accorded either expressly by, or in the praktica

application of, any law in force in Nigeria or any

such executive or administrative action, any peyéd

or advantage that is not accorded to citizens geha

of other communities, ethnic groups, places ofinrig

sex, religious or political opinions.”
This Section prohibits discrimination of any kind tany citizen.
Discrimination includes grounds of disability, ggbn, state of origin and
tribe etc. In the famous caseAdewale and Others v. Lateef Jakande
already cited, the court also held that the righgwery citizen in Nigeria
to freedom from discrimination on grounds of ethrmic communal
belonging, sex, religion or political opinion is ayjanteed under this
Section. The purported abolition of private sckoalas discriminatory

and unconstitutional.

RIGHT TO ACQUIRE AND OWN IMMOVABLE
PROPERTY ANYWHERE IN NIGERIA

Section 43 of the 1999 Constitution states that

“Every citizen of Nigeria shall have the right to
acquire and own immovable property anywhere
in Nigeria.” (p. LL42)

168



3.13

This means that a Nigerian citizen from the SouthstWcan acquire
immovable property in North-Central or North-Easgion of Nigeria.

Irrespective of the state of origin, the court @afon every Nigerian
citizen the right to live anywhere in the Fedenatamd acquire immovable
property such as houses, estate etc without fearcomization because

he is not from the state where the immovable ptgpsisituated.

RIGHT TO FREEDOM FROM COMPULSORY ACQUISITION
OF OWN PROPERTY WITHOUT DUE PROCESS

Section 43 of the 1999 Constitution should be takgh Section 44 for
completeness. Section 44 declares that it is wstitotional to forcibly or
compulsorily acquire a citizen’s immovable propewithout following
due process of law. Specifically the Section stétat

“No immovable property or any interest in immoabl
property shall be taken possession of compuysant
no right over or interest in any such propertslishe
acquired compulsorily in any part of Nigeria exicep
the manner and for the purposes prescribed by .a.fa

Nigeria is one indivisible country and citizens &ee by the provisions of
the Constitution to live in any part of the counsiyd establish immovable
property. However, in certain circumstances, gornemt may seize
immovable property belong to a citizen where itpi®ven that such
immovable property was acquired fraudulently orhwpublic funds.

Examples abound where immovable property belongingitizens have
been seized by government. For example Dr. Saf@gbémudia’s Palm
Royal Motel in Benin City, Edo State was seizedgbyernment because

it was allegedly built with public funds. Also,me immovable property
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5.0

belonging to E.K. Clark who was then Commissiormar Education in
Bendel State was seized by government becausewtbsy fraudulently

acquired.

CONCLUSION

The Nigerian Constitution as the mother of all lawdNigeria guarantees
fundamental human rights to every citizen in Chapte Section 33
through 43 of the 1999 Constitution. These righte said to be
fundamental because they belong to the nature afasarational beings.
Justice Kutigi stated inBadejo v. Federal Ministry of Education
(1996)8 NWLR pt. 464 p. 15 at 41 SC)

“that fundamental human right is certainly a tiginich
stands above the ordinary laws of the land, Hawnev
no fundamental right should stand above the cguntr
State or the people.”

SUMMARY

The 1999 Constitution of the Federal Republic ofyddia guarantees
fundamental human rights. These rights are expdess Section 33
through 43 and they include Right to Life, RightDa@nity of the Human
Person, etc. The courts are the protectors ofdumahtal human rights.
As interpreters of the law, court judges protee tights of citizens that
are violated. All citizens irrespective of thetstan which they live,
qualify for fundamental human rights. Every susoes government in
Nigeria has attempted to uphold human rights whacd said to be

universal, equal and inalienable rights of humamdse Democracy
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7.0

cannot thrive in any country if there is fragramtlation of the citizens’
fundamental human rights. The law courts as ptote®f human rights
have been strict in awarding costs to citizens whaghts were violated.

TUTOR MARKED ASSIGNMENT

1. In one of his judgments, Kayode Eso, Justic of Sa@reme Court is

reported to have stated that

“there is no justification for the existence of jadiciary
except in its existence for the defense of theasitto
put his view across with all potency for him towais
feelings, and his success in the public, for torfeel
and breathe the air of freedom around him.”

Explain the view that courts of law in Nigeria dree protectors of
human rights.
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INTRODUCTION

In any country, citizens work in the public andvate sectors of the
economy respectively.
organizations are many and varied, public sectgpamzations deal largely
with the affairs of government in the process avpting services to the
state or nation.
must be conducted in the interest of the citizeamrg the economy. The

personnel involved in government service are calleid servants and it is
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2.0

3.0

3.1

the Executive Branch of Government that has the iradtrative

responsibility to employ, deploy and sanction eymivil servants.

OBJECTIVE

The objective of this Unit is to lead the studentin excursion on public
officers’ protection. The Unit will attempt to dieé who a public officer
is, when the public officer is protected and habiiity under the law. An
attempt would be made to list categories of publiicers for the purpose
of the Code of Conduct which spells out governmexpectations on

behavior of public officers.

MAIN CONTENT

DEFINITION OF A PUBLIC OFFICER

The Oxford Advanced learners Dictionary defines wWard ‘public’ as

“connected with ordinary people in society in geatiefp.942)

As defined in Section 19 of thd'Schedule to the 1999 Constitution Part
1 Code of Conduct for Public Officers, a publicicér means

“a person holding any of the offices specified artP of
this Schedule and ‘public office’ shall not incluithe
chairmanship or membership of adhoc tribunals,
Commissions or committees”.

According to Malemi (2008):
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3.2

“a public officer is a civil servant irrespectivélas
position or rank. Thus a public officer is any smaT
who is directly employed in government, public
service, civil service or any public agency” (pO34

A public officer would therefore be a worker of arank who deals with
iIssues and questions as specified in his schedblelubes about
government business that relate to social, econopuottical or legal
business activities that affect citizens within 8t state structure of the
Federal Republic of Nigeria.

The 8" Schedule of the 1999 Constitution specifies theeCof Conduct

for public officers some of which are:

“a public officer shall not put himself in a positi
where his personal interest conflicts with his
duties and responsibilities”

The same Schedule prohibits public officers frommaning accounts in

foreign banks, among others.

LIST OF PUBLIC OFFICERS FOR THE PURPOSE
OF THE CODE OF CONDUCT

The 8" Schedule of the 1999 Constitution Part 2 liststtties of public

officers for the purpose of the Code of Condudtede are as follows:

1. The President of the Federation

2. The Vice-President of the Federation
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3. The President and Deputy President of the Senpeakér and
Deputy Speaker of the House of RepresentativesSgadkers
and Deputy Speakers of House of Assembly of Stated, all
members and staff of legislative houses.

4. Governors and Deputy Governors of States

5. Chief Justice of Nigeria, Justices of the SupremeurC
President and Justices of the Court of Appealpthér judicial
officers and all staff of court of law.

6. Attorney-General of the Federation and Attorney-&ah of
each State

7. Ministers of the Government of the Federation and
Commissioners of the Governments of the States

8. Chief of Defence Staff, Chief of Army Staff, Chief Naval
Staff, Chief of Air Staff and all members of thered forces of
the Federation.

9. Inspector-General of Police, Deputy Inspector-Gainef Police
and all members of the Nigeria Police Force anderoth
government security agencies established by law.

10.Secretary to the Government of the Federation, tdédae Civil
Service, Permanent Secretaries, Directors-Genarchladl other
persons in the civil service of the Federationfdhe State

11 Ambassadors, High Commissioners and other officefs
Nigerian Missions abroad.

12 Chairmen, members and staff of the Code of Con8uctau
and Code of Conduct Tribunal

13.Chairman and members and staff of local governmoewmcils
14 Chairman and members of the Boards or other gavgimodies

and staff of statutory corporations and of companigich the
Federal or State Governments has controlling istere
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15All staff of universities, colleges and institut®mrowned and
financed by the Federal and State Governments aralLo
Government councils.

16.Chairman, members and staff of permanent commissmm
councils appointed on full time basis.

PUBLIC OFFICERS PROTECTION —
WHEN IS A PUBLIC OFFICER PROTECTED?

The primary duty of a public officer is to renderpport service to the
Executive Branch of Government that is charged whh administration
of government business irrespective of rank ortmwsi In his capacity, a
public officer may be involved in contract actiolaw enforcement,
contract negotiation or public administration. Tdueestion is, when is a
public officer protected? In other words, does thmployer take
responsibility for the action of his agent? Imstbase, Government will
be the principal to the public officer who is aneaf working for the
principal. It is generally believed in common ldvat the state can do no
wrong. But government officials may be liable metcourse of their
ordinary duties to commit tort, false imprisonmeifggal detention etc.
When under protection can government exonerate oesponsible for the

tort of his agents (public officers).
According to Malemi (2008)

“in order that a party may be protected by thblieu

Officers Protection Act or law, it has to be &é#thed
That the party against whom the action is or was

brought was:

() a public officer or a public body; and
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(i) that the act or wrong was done by the pubfficer

or public authority in the course of dutythe

execution of law or public duty”. (p. 438)
In practice, the general rule of law is that puloliicers are protected and
not responsible or are not personally liable fontcacts or other tort
action which arise in the performance of their esitif they acted on
behalf of government. This general rule appliealt@ategories of public
officers including the President, State Governor$jinisters,

Commissioners and other public officers.

This blanket protection for public officers doeg mlude the tort actions
committed by public officers when they are negligéraudulent or when
the compromise their position which case approgridisciplinary

measures are taken against them by relevant atigisosihich may include
suspension, termination of appointment, dismissainfservice and/or

retirement depending on the severity of the infeimgnt.

In the case where a public officer acts in his cédpas an agent to the
state, government is liable to execute the termhalf act and thereafter
take appropriate disciplinary measures againstotfieer who has acted
on behalf of government. Government acts may bhedhcompensation
to the party involved in the contract arrangemsstpcation, rescheduling
or other necessary actions provided that the gthety who contracted

with the public officer is not seriously disadvaged.

A leading case on protection of a public officerthat ofAlfotrin Ltd v.
A.G. Federation and Another(1996)9 NWLR pt. 475 p. 634 SC. In this

case, a public officer acting on behalf of governtmentered into a
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contract for bagged cement to be imported fronc8ana, Spain by the
plaintiff appellant. The ship carrying the baggsnent arrived on time
at the Lagos port but could not discharge its austdecause of port
congestion. The Ports authority ordered the shiproceed to Takoradi
Port in Ghana. In the process, the ship incuresdwirage for 292 days.
The plaintiff brought an action against governminpay the demurrage
for the period the ship was in Ghana. The Supr@wmert allowed the

appeal under the grounds that the appellant wasleento recover

damages from government because the public offiber entered into the

contract acted in his capacity as an agent to etkergment.

In G.O.C. and Others v. Fakoyodg1994)2 NWLR pt. 329 p. 744 C.A.
the plaintiff respondent brought an action agaim& General Officer
Commanding (GOC) 42 Mechanized Engineers, Chief of Army Staff,
Attorney-General of the Federation and others tonages for the illegal
destruction of a building and the boys quarterscagd to it by the
defendants respondents, their servants, subordioatagents. The court
held that government was responsible for the aatibits agents. The
agents were protected and government bore thditjabs principle on
behalf of its agents. Specifically, Salami Justé¢¢he Court of Appeal
said:

“the Attorney-General can be sued in his officiadla
Nominal or representative capacity for the tort
Committed government or any government
Department”. (p.760)
From the foregoing, it is established that whermngcin his capacity as a

public officer which means that the public offigeran agent acting for his

178



3.4

principal which is the government or the authoofythe public agency
that the civil servant is working for, governmerst the principal in the
agency transaction is liable for the action of cacit or contract entered
into by the public officer.

LIABILITY OF A PUBLIC OFFICER

The Public Officers Protection Act Chapter 160, sav the Federation of
Nigeria and Lagos 1958 provides support for pubffecers who commit
infringement or tort in the course of their officduties. The general rule,
as cited previously, is that public officers frohetrank of President and
Governors and other public officers are granted umity from legal
actions in their personal capacity when the acitoguestion or tort was
carried out or committed in the course of theiiaddl functions. Section
308(1) of the 1999 Constitution places restrictaom legal proceedings
against public officers. It states that:

“Notwithstanding anything to the contrary
in this Constitution, but subject to subsection (2)
of this section:

a. No civil or criminal proceedings shall be insted
or continued against a person to whom this
Section applies during his period of office;

b. A person to whom this section applies shall not
be arrested or imprisoned during that period
either on pursuance of the process of any court

or otherwise, and

c. No process of any court requiring or compelling
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the appearance of a person to whsrsection
applies, shall be applied for ouess;

Provided that in ascertaining whether any peoibd
limitation has expired for the purposes of any
proceedings against a person to whom this section
applies, no account shall be taken of his pesiod
office.”

Section 308(3) indicates that Section 308(1) appitea person holding
the office of President or Vice President, GoveraopiDeputy Governor
and the reference in this Section to ‘period ofceffis a reference to the
period during which the person holding such offeeequired to perform
the functions of his office. In other words, wham incumbent President
or any public officer of any rank acts in his officcapacity, he cannot be
sued because he is performing the functions ofoffise. Such public
officers can be sued in their official capacity gt in their private

capacity.

A difference must be made between suing a publfcesf like the

President in his official capacity and the actiang. of the National
Assembly in impeaching the President in his officepacity. A President
may be impeached and removed from office for illegdions committed
in his official capacity which grossly violate t®nstitution. Section 143
of the 1999 Constitution provides for the impeachtrd the President by
the National Assembly. Similarly, Section 188 bé t1999 Constitution
provides for the impeachment of the State Goveandris Deputy by the
State House of Assembly for illegal or wrongful sagthich violate the

constitution of the Federal Republic of Nigeria.
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The immunity granted public officers as discusskdva do not include
immunity from election petitions. A distinction tae=en civil proceedings
and election petitions against a serving publieceff like the President,
Governors etc was made in Section 272(1) and e85 of the 1999
Constitution respectively. While the PresidentGwvernor as the case
may be cannot be sued in his private capacity dboas committed in the
course of executing his functions, he may be soduds personal capacity
in an election petition. Examples abound of se&vBovernors whose
elections were nullified after they had been swiata office for over six
months period by election tribunals that rules asgfaihem in cases where
manifest injustice and election fraud prevailed.or Fexample, Prof.
Osunbor, Governor of Edo State had his electiofified by an election
tribunal almost one year after he had been swdmaffice as Governor
of Edo State of Nigeria. Comrade Adams Oshiomhafil¢he Action
Congress Party was declared by the election tricienave been validly
elected asde jure Governor of Edo State. He took over from Prof.
Osunbor. The same process of election nullificatily the election
tribunal took place in Anambra and Ekiti statepessively.

CODE OF CONDUCT BUREAU

Public officers act as agents of government in thanagement of
government business in the interest of citizemsthé achievement of the
sacred duty of managing government business, gom@arnhdesires that its
agents are men of integrity who separate person@rest from

administrative justice. Government also desiragh hnorale standards
from its agents. It therefore requires its agedntonform to the 8

Schedule, Part 1 of the 1999 Constitution whichvigles a Code of
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Conduct for public officers. Section 1 of the CaxfeConduct for public
officers deals with the conflict of personal inraevith official duty.
Section 3 prohibits public officers from maintaigior operating a bank
account in any country outside Nigeria. Sectioremn8 9 prohibits bribe
for public officers or gifts or benefits that wilbstruct the course of
justice. Section 9 warns public officers not tausd their office. Section
11(1) desires every public officer to declare hésets upon accepting
government job and at the end of his tenure. ThdeCor rules of
Conduct for public officers is monitored by the @aaf Conduct Tribunal.

CODE OF CONDUCT TRIBUNAL

Section 15(1) of the Code of Conduct for Publici€ifs provides for a
Code of Conduct Tribunal:

“there shall be established a tribunal to be knas/n
Code of Conduct Tribunal which shall consist of a
Chairman and two other persons.”

Section 18(1) specifies the powers of the Code afddct Tribunal as

follows:

‘(1) Where the Code of Conduct Tribunal findgudlic
officer guilty of contraveati of any of the provisions
of this Code, it shall impageon that officer any of the

punishments specified under sub-paragraph (2)jief t
paragraph and such other punishment as may be
prescribed by the National Assembly.

(2) The punishment which the code of Conduct Tréddumay impose
shall include any of the following:
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(a) vacation of office or seat in any legislathaise, as
the case may be,
(b) Disqualification from membership of a legislativeuse
and from the holding of any public office for a jper
not exceeding ten years; and

(c) Seizure and forfeiture to the State of any property
Acquired in abuse or corruption of office.

(3) The sanctions mentioned in sub-pardy(ad) hereof
Shall be without prejudice to the penaltlest tmay be
Imposed by any law where the conduct is also
Criminal offence.”

The 8" Schedule of the 1999 Constitution empowers theeG@ddConduct

Tribunal to impose sanctions on a public officeronmi their opinion

contravenes the Code of conduct for public officersThese sanctions
include vacation of office, disqualification from embership of the
legislative house, seizure or forfeiture to thet&Std any property acquired
in abuse or corruption of office. But followingethprinciple of natural

justice where the other side must be heard, Set86#) gives the right of
appeal to any public officer that has been foundtygby the Code of

Conduct Tribunal, to the Court of Appeal. Speaeilig Section 18(4)

states:

“where the Code of Conduct Tribunal gives a deaisis to whether
or not a person is guilty of a contravention of afyhe provisions
of this code, an appeal shall lie as of right freath decision or
from any punishment imposed on such person todhe of appeal
at the instance of any party to the proceedings.”

It is reassuring that government in recognitionthed fact that its agents

may commit wrongs in the course of their functiosst out a code of
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behavior to guide them so that injustice will net fleerpetrated by public
officers. The Code of Conduct Tribunal serves aheck on abuse of
power, excessive use of power and selfish use ofepddy public

functionaries. Citizens are reassured that if@Gbde of Conduct Tribunal
does its jobs effectively, their rights under tl¥99 Constitution would be
protected and their entittements to efficient affeéative public service

would be guaranteed.

CONCLUSION

The 8" Schedule to the 1999 Constitution Part 1, defa@siblic officer
as any person holding any of the offices specifiedPart 2 of the 8
Schedule. These offices include Office of the ilesd of the Federation,
Vice-President, etc as contained in Part 2 Sectidn 16 under the's
Schedule to the 1999 Constitution. Public officext as agents of
government in executing government functions ofnecaic, social and
legal duties to Nigerian citizens. Public officdrave their rights and
privileges in the execution of their duties. Iretbourse of their official
functions, public officers may not be held liabtetheir capacity as agents.
Government however as principal to its agents,rioaaly is responsible
for the tort of its agents except when those tartss committed under
negligent or fraudulent purposes. The constituiiorthe %' Schedule
provides for a Code of Conduct Tribunal which is pemered to
investigate and make decisions on the conduct bligofficers. Where
the Code of Conduct Tribunal finds an officer guilbf an alleged
misconduct, the constitution empowers the tribuoatake disciplinary
measures against convicted public officers whichy miaclude the

sanctions mentioned in Section 18 of tffleSthedule to the Constitution
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which may include vacation of office or seat in egislative house,
disqualification from membership of a legislativeulse, seizure or
forfeiture to the State of any property acquirecabuse or corruption of
office. The constitution provides that officersavare found guilty, have
a right of appeal to the Court of Appeal.

SUMMARY

The Constitution of the Federal Republic of Nigeagthe mother of all
laws in the Federation recognized that public effsic are agents of
government who hold office as specified in tffeSthedule Part 2 of the
Constitution for the purpose of the Code of Condiruiblic officers assist
government in executing its functions in the ins¢ref public good.
These functions include economic, social, politimadl legal functions for
the good order of society. In the execution ofirtHenctions, public
officers may not be sued in their personal capacity their official
capacity, public officers may be sued and if pisven that they executive
their duties in good faith on behalf of governmeshich in this case acts
as principle, government may vicariously be hekbomsible for the tort
of its agents where the wrongs are not committedeumegligent or
fraudulent intentions. However, in the interefSustice and fair play, the
Constitution provides a code of Conduct for pubtifficers and it
empowers the Code of Conduct Tribunal to try pubficcers who breach
the Code of Conduct. Sanctions which include veocabf office or
vacation of seat in the case of legislators ansarure or forfeiture to the

state of any property illegally acquired throughraption or abuse of
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office. Convicted public officers have a right appeal to the Court of

Appeal after the Tribunal has made its judgmenther conduct.

6.0 TUTOR MARKED ASSIGNMENT

1.

List titles of public officers for the purposétbe Code of Conduct
as enshrined in thé"Bchedule to the 1999 Constitution.
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